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Court of Appeals of the District of Columbia 


No. 5262. 

Mark 0. Davis, Appellant, 
vs. 

Maud E. Davis. 


i 

a Supreme Court of the District of Columbia. 

Equity. No. 43763. 

Mark 0. Davis, Plaintiff, 
vs. 

Maud E. Davis, Defendant. ; 

i 

United States of America, 

District of Columbia , ss: 

I 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in |the above-en¬ 
titled cause, to wit: 

i 

1 Bill of Complaint. 

Filed March 10, 1925. 

* ! 

In the Supreme Court of the District of Columbia. 

Equity. No. 43763. I 

Mark 0. Davis, Plaintiff, 
vs. 

! 

Maud E. Davis, Defendant. I 

The Bill of Complaint of Mark 0. Davis respectfully 
shows to the Court: I 
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MARK 0. DAVIS VS. MAUD E. DAVIS. 


1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit in his 
own right. 

2. That the defendant is a citizen of the United States and 
a resident of the District of Columbia, and is sued in her 
own right. 

3. That the plaintiff and defendant were lawfully mar¬ 
ried at New York City on or about November 25, 1910, and 
have resided continuously in the District of Columbia as 
husband and wife. 

4. That tw'o children have been born of this marriage, 
namely, Mark Davis, Jr., aged twelve, and Suzanne Davis, 
aged eight. 

5. That since about the year 1915 the defendant con¬ 
tinuously and frequently assaulted and made physical at¬ 
tacks upon the plaintiff by biting and scratching and strik¬ 
ing him, and has frequently threatened to kill him; that 
she has used abusive and profane and indecent language to¬ 
ward him, both in public and private, and has falsely ac¬ 
cused him of immoral and disgraceful conduct. 

2 6. That on or about February 22, 1925, the de¬ 

fendant assaulted and threatened the plaintiff with a 
loaded revolver. 

7. That on or about September 1, 1920, the defendant 
struck the plaintiff with an umbrella upon the head and 
seriouslv wounded him. 

8. That on or about November 1, 1920, the defendant 
upon a public street in the city of Washington abused and 
threatened the plaintiff in a loud and violent manner, 
thereby subjecting him to public notoriety and scandal. 

9. That by reason of the foregoing acts the plaintiff has 
been seriously affected in health and the peace and happi¬ 
ness of himself and his family have been destroyed and he 
is in constant dread of bodily harm at the hands of the de¬ 
fendant. 

10. That all of the acts hereinabove alleged took place 
in thb District of Columbia. 

Wherefore the plaintiff prays: 

1. That a writ of subpoena be issued to the defendant 
commanding her to appear and answer the exigencies of 
this Bill of Complaint. 
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2. That during the pendency of this suit the plaintiff be 
granted the care, custody and control of their minor chil¬ 
dren. 

3. That upon a final hearing of this cause the plaintiff be 

granted a decree of divorce a mensa et thoro and that the 
custody of the said children be permanently awarded to 
the plaintiff. j 

4. For such other and further relief as to the Court may 

m/ 

seem just and right. 

MARK 0. DAVIS. 


H. RALPH BURTON, 
WILTON J. LAMBERT, 
TENCH T. MARYE, 

Attorneys for Plaintiff . 


3 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing Bill of 
Complaint by me subscribed and know the contents thereof ; 
that the matters and things therein stated as upon 
personal knowledge are true, and those stated as upon in¬ 
formation and belief I believe to be true. 

MARK 0. DAVIS. 

j 

Subscribed and sworn to before me this 10th day of 
March, 1925. 

[seal.] LAURA HANSON WOOD, 

Notary Public D. C. 


4 Answer of the Above-named Defendant , Maud E. 
Davis , to the Bill of Complaint in the Above En¬ 
titled Cause. 

! 

Filed March 18, 1925. 

***•#•• 

i 

The defendant, for answer to the said bill, states as fol- 
lows: 

1-2. She admits the allegations of the first and second 
paragraphs of the said bill and each of them to be true. 

3. She admits that, as alleged in the third paragraph of 
the said bill, plaintiff and she were lawfully married at 
New York City and have continuously resided in the Dis^ 
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trict of Columbia as husband and wife, but she avers the 
fact to be that plaintiff and she were so married on Novem¬ 
ber 24, 1909, and not on or about November 25, 1910, as in 
said paragraph alleged. 

4. She admits the allegations of the fourth paragraph of 
the said bill to be true. 

5-10. She denies the allegations and each of them of the 
fifth, sixth, seventh, eighth, ninth and tenth paragraphs of 
the said bill, and each of them, to be true. 

And further, by way of answer to the said bill and of 
cross bill against plaintiff, defendant states as follows: 

11. Plaintiff and defendant were lawfully married at New 
York City, State of New York, on November 24, 1909, and 
have since resided continuously in the District of Columbia 
as husband and wife and there have been born to plaintiff 
and defendant, as the fruit of their marriage, two children: 
a son, Mark O. Davis, Junior, age 12 years on December 4, 
1924, and a daughter, Mary Suzanne Davis, aged 8 years 
on January 15, 1925. 

5 From and after their marriage, plaintiff and de¬ 

fendant lived at the home of defendant’s mother, 
1518 Ninth Street, Northwest, Washington, D. C. until, to 
wit, May 1, 1910, when they rented a furnished house, No. 
1725 Corcoran Street, Northwest, in said city, where they 
lived together until, to wit, October 1, 1910, when they 
moved to and occupied apartments in the Lanier apartment 
house, in Lanier Place, Northwest, in said city, where they 
remained until September 27, 1913, when they removed to 
and have since together occupied house No. 2810 Adams 
Mill Hoad, Northwest, in said city. 

The occasion and cause of the leaving by plaintiff and 
defendant of the home of defendant’s mother was plain¬ 
tiff’s indecent behavior towards and treatment of defend¬ 
ant’s niece, then a child of, to wit, 8 years of age, complaint 
of which by defendant’s sister, the mother of said child, 
made the further residence of plaintiff and defendant in 
the house of defendant’s mother impossible, the details of 
which treatment defendant is advised it is unnecessarv here 
to state in detail, but which she stands ready to show to the 
Court should occasion arise. And while plaintiff and de¬ 
fendant were living at the Lanier apartments aforesaid, 
plaintiff, who is by profession a dentist and doctor of dental 
surgery, was guilty of similar conduct toward a child 
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patient of his of the age of, to wit, 12 years, the disclosure 
of which caused defendant great concern and; physical and 
mental suffering. And since living at No. 2810 Adams Mill 
Road, plaintiff has on at least two occasions been guilty of 
similar conduct toward young girls of the respective ages 
of, to wit, 8 and 10 years, to the great distress and mortifi¬ 
cation of defendant and to the detriment of her health and 
happiness accordingly. j 

Beginning at an early day after their marriage, plaintiff 
has been continuously guilty of grossly abusive and cruel 
treatment of defendant, among others upon the occasion 
and in the ways following: 

While defendant was eight and one-half months advanced 
in pregnancy before the birth of her $on and while 
6 she was living with plaintiff at the Lanier apart¬ 
ments aforesaid, she was by plaintiff locked out of 
their apartment and compelled to lie for a period of, to 
wit, four hours and until midnight on the stairway, and 
was readmitted by plaintiff to her apartment only after 
prolonged and persistent endeavors by her to induce him 
so to do, following which occasion plaintiff declined and re¬ 
fused even personal converse with defendant for a period 
of several days. 

When the son of plaintiff and defendant was within a few 
months of 2 years of age and had fallen upon the floor and 
bruised his head and defendant was ministering to him, 
plaintiff, wholly without just or any cause or provocation, 
violently struck defendant with his fist and knocked her a 
distance of, to wit, eight or ten feet across the room and 
down to and upon the floor, bruising and blocking defend¬ 
ant’s face and causing her great shock, both! physical and 
mental, from which she did not recover for a' space of sev¬ 
eral days. Subsequently and on several, to; wit, at least 
twelve occasions, plaintiff again without just; or any cause 
or provocation slapped and with his fist struck defendant, 
severely bruising her and causing her similar shock, both 
physical and mental. When the daughter of plaintiff and 
defendant was of the age of, to wit, 2 years and had slipped 
and fallen upon the floor and defendant was engaged in 
consoling and endeavoring to comfort the cjliild, plaintiff 
with sundry profane imprecations against defendant seized 
an umbrella and with the same severely beat defendant 
upon her head and face, bruising and scarring the same and 
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causing defendant great pain and shock, both physical and 
mental, and it is this incident which plaintiff has falsely 
mentioned in the seventh paragraph of his said bill of com¬ 
plaint as therein and therefrom appearing. To wit, about 
three months subsequent to the occasion last mentioned, 
plaintiff again without just or any cause or provocation 
violently assaulted defendant, striking her twice in the face 
and knocking her to the floor, to her suffering as aforesaid. 
Also at or about the same time, defendant being advanced 
three months in pregnancy, so informed plaintiff, 
7 who stated that he wished no more children and 
caused defendant to submit to an examination by 
himself to verifv, or the contrarv, the statement of the de- 
fendant as to her condition and in so doing, without de¬ 
fendant’s consent or connivance, plaintiff with an instru¬ 
ment performed upon defendant an operation resulting in 
a miscarriage by her, and plaintiff subsequently so ad¬ 
mitted to defendant, warning her not to acquaint her phy- 
sian with the fact, saving at the time that disclosure 
thereof would subject him to a long imprisonment in the 
penitentiary. 

On sundry occasions other than those mentioned, plain¬ 
tiff violently assaulted and beat defendant and profanely 
cursed and abused her, applying to her the most opprobri¬ 
ous epithets and frequently in the presence and hearing of 
her children or one of them; and plaintiff on numerous oc¬ 
casions threatened to take from defendant her children and 
see to it that she would never see them again. 

All of the foregoing and other instances of plaintiff’s 
cruel and abusive treatment of defendant, which she stands 
readv to narrate and verifv should occasion arise, have 
caused defendant great suffering, both physical and mental, 
and have threatened to impair and in fact have impaired 
her health, both physical and mental, and even risked her 
life. 

12. Plaintiff; is a man of extreme animal passions and 
lascivious disposition and has on more than one occasion 
sought to compel defendant to indulge with him in unnatural 
practices for the gratification of his desires, and on defend¬ 
ant ’s indignantly refusing to accede to plaintiff’s sugges¬ 
tions in that behalf she has been assaulted and verbally 
abused by plaintiff, to her great shock and distress. But 
for a period of, to wit, 2 years last past plaintiff has wholly 
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abstained from marital intercourse with defendant and has 

even refused the same for the reason, as defendant believes 

and therefore avers and charges, that plaintiff has become 

enamored of one Jane Parke Grow, an attendant and as- 

7 1 

sistant in the office of plaintiff, and for the reasons herein¬ 
after appearing defendant believes and accordingly 
8 avers and charges that plaintiff has been guilty of 
repeated acts of adultery with said Jane Parke Grow. 
Plaintiff is and for, to wit, 25 years last past'continuously 
has been a doctor of dental surgery, so-called, practicing 
the art of dentistry, and for the past, to wit, 16 years hav¬ 
ing his offices in the Farragut apartment house, in the City 
of Washington, District of Columbia, and fpr, to wit, 5 
years last past has had the said Jane Parkei Grow in his 
employ as an attendant, as aforesaid, to whom, as defend¬ 
ant from her own observation as well as the report of 
others knows, plaintiff has been affectionately and demon¬ 
stratively attentive. During a protion of the period last 
aforesaid, the said Jane Parke Grow shared an apartment 
with her sister and brother-in-law at the Chesterfield apart¬ 
ments on Mt. Pleasant Street, in the City ofi Washington 
aforesaid, and while there was frequently and repeatedly 
visited by plaintiff under conditions such that the said Jane 
Parke Grow was requested to leave and left the said apart¬ 
ments and took an apartment at premises No. 2008 Six¬ 
teenth Street, Northwest, in said city, where she has simi¬ 
larly been frequently and repeatedly visited! by plaintiff 
since, to wit, September, 1924, and defendant has herself 
seen plaintiff go into the said premises, both in day time 
and night time, and there remain for several hours at a 
time, and on a great many of such occasions defendant has 
seen plaintiff reach the floor of the said premises on which 
the apartment of the said Jane Parke Grow is, and also to 
return therefrom at late hours of the night, bv means of the 
fire escape on the outside of the said premises. For the 
reasons appearing, defendant believes and! accordingly 
avers and charges that plaintiff has been guilty of adultery 
with the said Jane Parke Grow, as aforesaid, that such 
adultery was committed without the consent^ connivance, 
privity or procurement of defendant, and th^t after dis¬ 
covery of the offense defendant has not voluntarily or at all 
cohabited with plaintiff. j 
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13. As hereinbefore stated, plaintiff has for, to wit, 25 
years been engaged in the practice of dentistry in the 

District of Columbia and has had and has a large 

9 and extensive practice, yielding him, as defendant 

believes and accordingly avers and charges, not less 

than Thirty Thousand Dollars ($30,000.00) per year, and 
in addition thereto plaintiff is the owner and possessor of 
the premises No. 2810 Adams Mill Road, aforesaid, of the 
value of, to wit, Forty Thousand Dollars ($40,000.00) and 
has other and large means consisting of bonds, stocks and 
other securities and readv monev, the extent and value of 
which defendant does not know, but which she believes and 
avers to be very large; notwithstanding which, throughout 
their married life plaintiff has afforded defendant but one 
servant to assist in the management and care of their 
household and has compelled her personally to attend and 
care for the furnace, the floors, the windows and rugs of 
their home, and has thereby subjected defendant to menial 
services and drudgery, all to the detriment of her health 
and on at least one occasion causing her to suffer miscar¬ 
riage. 

14. Notwithstanding the cruelties and indignities to 
which the defendant has been subjected by plaintiff, as 
hereinbefore appearing, defendant, to avoid the inevitable 
scandal of a disclosure of the situation and for the sake of 
her children, has endeavored patiently to bear her situa¬ 
tion, but the same became and is no longer tolerable by her 
and accordingly, in the latter part of February, 1925, she 
consulted counsel with a view to instituting against plain¬ 
tiff a proceeding for divorce, alimony and the custody of 
her children, and so informed plaintiff; and on, to wit, 
March 1, 1925, defendant’s counsel wrote plaintiff that he 
had been consulted bv defendant as aforesaid and asked 
plaintiff either by himself or through a representative to 
take up for consideration the question of the relations be¬ 
tween plaintiff and defendant, and on the following day de¬ 
fendant’s counsel was notified by Roger J. Whiteford, Esq., 
that he had been consulted by plaintiff in the premises and 
was ready for a conference respecting the same. There¬ 
after defendant’s counsel and the said Whiteford conferred 
in the premises, but without effective result, and on March 

10, 1925, plaintiff surreptitiously took from their 

10 residence the children of plaintiff and defendant and 

since has kept them secreted and denied defendant 
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both access to them and knowledge of their whereabouts. 
At or about noon on the same day, defendant notified her 
counsel of plaintiff’s said act and her counsel thereupon im¬ 
mediately called the office of Mr. Whiteford and was in¬ 
formed that he, Mr. Whiteford, had no longer any relation 
to the case and was referred to Wilton J. Lambert, Esq., as 
counsel for plaintiff. Defendant’s counsel thereupon called 
Mr. Lambert by telephone and was by him informed that 
Mr. H. Ralph Burton had called him, Mr. Lambert, with 
reference to the case oa “A Mr. Davis”, whom he, Lam¬ 
bert, did not know and had never seen and about whose case 
he had no knowledge, and on Mr. Lambert’s suggestion de¬ 
fendant’s counsel called the office of plaintiff by telephone 
and was answered by a woman attendant, who asked the 
name of the caller, to which she received the reply that 
plaintiff himself was desired at the telephone, and after a 
brief delay she informed defendant’s counsel: that he would 
not come but that she would take whatever tnessage there 
was for him; whereupon defendant’s counsel told the said 
attendant to say to plaintiff that unless the children should 
be returned to defendant the consequences j would be his, 
plaintiff’s, and again insisted that plaintiff come to the tele¬ 
phone, to which he received the reply from the said attend¬ 
ant, “He has left”; and subsequently and on:the same day, 
to wit, March 10,1925, plaintiff instituted thi^ suit, of which 
defendant was informed by a newspaper reporter at or 
after 5 o’clock P. M., and defendant immediately communi¬ 
cated the fact to her counsel, who thereupon called Mr. 
Lambert by telephone, informing him that his, Lambert’s, 
name was signed to the bill of complaint, whereupon Mr. 
Lambert stated to defendant’s counsel that he, Lambert, 
knew nothing whatever of the suit, that he liad never seen 
plaintiff and had never seen the bill of complaint. 

15. Since the filing of plaintiff’s bill of complaint and on 
the evening of the day thereof, to wit, March 10,1925, plain¬ 
tiff brought to the residence, No. 2810 Adams Mill Road 
aforesaid, two men, one of them his grown son by a 
11 former marriage and the other whose name was 
given as Bryan, who assisted plaintiff in removing 
from the house certain articles for defendant's children and 
the latter of whom, the said Bryan, later returned with 

2—5262a 
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plaintiff and spent the night with him, and every night 
since plaintiff’s said son, although theretofore but a most 
casual and infrequent visitor at the house, lias spent the 
night therein with plaintiff. Moreover, since the filing of 
plaintiff’s said bill defendant has been called upon by a 
man giving his name as Henderson, professing to be a law- 
ver and the attornev of the husband of the said Jane Parke 
Grow and in sympathy with defendant, who made repeated 
attempts to get personal access to and conversation with 
defendant, and once even in her bed room, which she re¬ 
peatedly refused, and on two occasions the said Henderson 
said to defendant that if he were she, in view of the circum¬ 
stances as he understood them to he, he would throw vitriol 
in the face of the said Jane Parke Grow; also the said Hen¬ 
derson, so-called, professed to be a guest at the Lee House, 
in the City of Washington, and defendant upon inquiry 
learned that no such person was there registered; and sub¬ 
sequently the said person called Henderson telephoned de¬ 
fendant that he had an important telegram from the said 
Grow which could be delivered only in person to defendant 
and defendant then informed him that she had learned that 
he was not at the Lee House, as stated, and shortly there¬ 
after he called at defendant’s residence, insisting upon and 
endeavoring to reach her to deliver the alleged telegram 
aforesaid, and as defendant from the window of her res¬ 
idence informed the said person that she could have nothing 
to do with him and wanted him not to annov her further, 
defendant saw standing a short distance up the street 
plaintiff, evidently awaiting the report of the said person 
of his mission and who was joined by the said person and 
the two went off together. 

16. Since surreptitiously taking and secreting the chil¬ 
dren of plaintiff and defendant, as aforesaid, defendant, 
agonized by the deprivation of their company, of which 
theretofore she had never been wanting for so much as a 
day, implored plaintiff to return the children or else to in¬ 
form her where she might see them, and received 
12 from him the reply that she would never see them 
again except dead, and until now plaintiff has per¬ 
sisted in refusing to disclose the whereabouts of the said 
children or to give defendant any information whatever in 
relation thereto. And although, as plaintiff well knew, de¬ 
fendant’s counsel was for days confined to his home and bed 
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by a severe attack of lumbago, incapacitating him for work, 
plaintiff, tauntingly asked defendant if she knew why her 
counsel was delaying in meeting the bill of complaint, and 
upon her explaining that it was because of her counsel’s 
illness plaintiff retorted, no, that the real reason was that 
the plaintiff had sent defendant’s counsel One Thousand 
Dollars ($1,000.00) and that was why he, counsel, was hold¬ 
ing off. 

17. Defendant is wholly without financial means or re¬ 

sources and when plaintiff took away the children, as afore¬ 
said, he left defendant penniless and since has furnished her 
with but Twenty Dollars ($20.00), obviously primarily to 
enable defendant to procure necessary meals for plaintiff 
and his said son; and so, being without financial resources, 
defendant will be unable either to maintain herself during 
the pendency of this cause or to compensate her counsel 
without due order and direction of the Court in respect 
thereof. j 

18. Plaintiff is an unfit person to have the care, custody or 

control, either permanently or temporarily, of the children- 
or either of them of plaintiff and defendant, and defend¬ 
ant is suited and entitled to have their exclusive custody 
and control, with reasonable privilege to plaintiff as re¬ 
spects their companionship at stated times and for pre¬ 
scribed periods. i 

19. Defendant is in fear of plaintiff, and verily believes 
herself to be in constant danger of harm by him, especially 
in view of the filing of this her answer and cross-bill, and she 
desires and requires suitable and adequate protection ac¬ 
cordingly by appropriate order of the Court. 

The premises considered, defendant prays as follows: 

First. That plaintiff be required to answer the exigency 
hereof; 

' ! 

Secondly. That process may duly issue to the 

13 aforesaid Jane Parke Grow as party co-respondent 
with plaintiff hereto, requiring her to appear and an¬ 
swer the exigency hereof; 

Thirdly. That plaintiff be required forthwith to produce 
in court, to be subject to its directions and orders, the chil¬ 
dren and each of them of plaintiff and defendant; 

Fourthly. That defendant be granted an absolute divorce 
from plaintiff, with retention of her right of dower in plain- 
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tiff’s estate, or a separation or divorce from the bed and 
board of plaintiff, as to the Court may seem proper upon 
the evidence to be adduced herein; 

Fifthly. That both pendente life and on final hearing 
hereof defendant be awarded the custody and control of 
the children, and each of them, of plaintiff and defendant, 
and also suitable sums to be paid by plaintiff for the main¬ 
tenance and support of defendant and the said children, 
for the prosecution of her suit, and for fees for her counsel; 

Sixthly. That plaintiff be restrained and enjoined from 
molesting or in any way disturbing, interfering with or 
annoying defendant, either during the pendency of this 
cause or upon and after the determination hereof; 

Seventhly. That plaintiff be required to discover and 
disclose his financial faculties and resources and his estate, 
both real and personal, and especially to answer forthwith 
the interrogatories to be filed after the filing hereof, con¬ 
formably to the provisions of Equity Rule No. 54 of the 
Court; and 

Eighthly. That defednant may have such other and fur¬ 
ther relief in the premises as to the Court may seem meet 
and proper. 

MAUD E. DAVIS, 
Defendant and Cross-plaintiff. 

HENRY E. DAVIS, 

Attorney for Defendant and Cross-plaintiff. 

14 District of Columbia, ss : 

Before me, a Notary Public, in and for the District afore¬ 
said, personally appeared Maud E. Davis, who, being by 
me first duly sworn, deposes and says that she knows the 
contents of the'foregoing answer and cross-bill by her sub¬ 
scribed, and that she verily believes the statements therein 
made to be true. 

MAUD E. DAVIS. 

Subscribed and sworn to before me this 17th day of 
March, 1925. 

[seal.] MAUD FELLHEIMER, 

Notary Public, District of Columbia. 
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15 Answer of Mark 0. Davis to Cross-complaint. 

Filed June 9, 1925. j 

i 

######!# 

i 

; 

The plaintiff and cross-defendant for answer to the 
cross-complaint filed herein states as follows: 

11. Plaintiff admits that the plaintiff and defendant were 
lawfullv married at New York City, State of New York, on 
November 24, 1909; that they have since resided continu¬ 
ously in the District of Columbia as husband and wife and 
that there have been born to plaintiff and defendant two 
children, a son, Mark 0. Davis, Jr., aged twelve on Decem¬ 
ber 4, 1924, and a daughter, Mary Suzanne Davis, aged 
eight on January 15, 1925. 

Plaintiff admits that from and after tlieir marriage, 
plaintiff and defendant lived at the home of defendant’s 
mother, 1518 Ninth Street, Northwest, Washington, D. C., 
until, to-wit, May 1, 1910, when they rented a furnished 
house, Number 1725 Corcoran Street, Northwest, in said 
city, where they lived together until, to-wit, October 1, 1910, 
when they moved to and occupied apartments in the Lanier 
Apartment House, in Lanier Place, Northwest, in said city, 
where they remained until September 27, 1913, when they 
removed to and have since together occupied house Num¬ 
ber 2810 Adams Mill Road, Northwest, in said city. 

Plaintiff denies absolutely that he was eveir guilty of in¬ 
decent behavior, or anything that might be construed as 
such at any time toward the niece of the defendant. Plain¬ 
tiff denies absolutely that he was ever guilty of improper 
conduct, or anything that might be construed as such, to¬ 
ward a child patient of the age of, to-wit, 12 years or any 
other child patient. 

16 Plaintiff denies that since living at 2810 Adams 
Mill Road, he has on any occasion been guilty of im- 

proper conduct toward any girl whatsoever. 

Plaintiff denies that he has ever been guilty of grossly 
abusive treatment of defendant. 

Plaintiff denies absolutelv that while living at the Lanier 
Apartments aforesaid he locked defendant! out of their 
apartment or compelled defendant to lie for a period of, to 
wit, four hours on the stairway and states'that the onlv 

7 i •> 
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incident he can recall during their occupancy at the Lanier 
Apartments which might be used as a basis for such an al¬ 
legation was on an occasion when defendant had gone out 
by herself for the evening and upon returning rang the 
door bell which plaintiff answered immediately upon hear¬ 
ing the same, and plaintiff states that to the best of his 
knowledge and belief defendant can not have waited more 
than several minutes at the most. Plaintiff further states 
that on no occasion was defendant ever compelled to lie 
upon the stairs of the Lanier Apartment House and fur¬ 
ther that on no occasion did he, the plaintiff, ever refuse to 
allow defendant to enter their apartment immediately upon 
knowing that defendant so desired to enter. 

Plaintiff denies singly and severally all of the remaining 
allegations of Paragraph 11. 


12. Plaintiff denies that he is a man of extreme animal 
passion and lascious disposition, or that he has ever at 
any time sought to compel the defendant to indulge with 
him in unnatural practices for the gratification of his de¬ 
sires, for which reason there could be no occasion for an 
assault or verbal abuse by plaintiff in relation thereto, 
which plaintiff unqualifiedly denies. 

17 Plaintiff further denies that for a period of, to wit, 
two years last past he has wholly abstained from 
marital intercourse with defendant. 

Plaintiff further alleges that the defendant dwells con¬ 
stantly on matters of sex on any and all occasions, regard¬ 
less of who is present, and that during the period of, to 
wit, two months previous to the filing of plaintiff’s bill 
herein on, to wit, March 10, 1925, the language of the de¬ 
fendant became so vile and indecent in the presence of the 
children of plaintiff and defendant that plaintiff felt com¬ 
pelled for the good of said children to remove them from 
the presence of the defendant until their custody could be 

determined by this Honorable Court. 

* 

Plaintiff further alleges that during said period of, to 
wit, two months, defendant became so constantly abusive 
and indulged in such violent and disgusting personal at¬ 
tacks upon plaintiff that life in the same house with defend¬ 
ant became intolerable and impossible. 

Plaintiff admits that one Jane Park Grow is an assist¬ 
ant in his office, where she has been employed for the last 
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five years, but denies that lie has been guilty of adultery 
with said assistant or that he has been affectionatelv or 

I V 

demonstratively attentive to her. 

Plaintiff admits that said assistant at one time lived with 
her sister and brother-in-law at the Chesterfield Apart¬ 
ments on Mount Pleasant Street, but denies that while there 
he frequently and repeatedly visited said assistant. 

Plaintiff admits that he has knowledge of; the fact that 
said Jane Park Grow occupied an apartment at No. 

18 2008 Sixteenth Street, Northwest, but denies that he 
frequently and repeatedly visited her there, or that 

he ever entered or left said apartment at latd hours of the 
night, or that he ever entered or left said apartment by 
means of the fire escapes. 

13. Plaintiff denies that his profession of dentistry 
yields him $30,000 per year, or anything like that sum, and 
states that the allegations with reference to lids, the plain¬ 
tiff’s finances have been answered in the answer to the rule 
to show cause filed herein on the 23rd day of j March, 1925. 

Plaintiff further denies singlv and severally the re- 
maimng allegations of Paragraph 13. 

14. Plaintiff admits that defendant notified him that 
she had consulted counsel as set forth in defendant’s cross- 
complaint, but defendant had so frequently notified plain¬ 
tiff of such an intention during a period of many years that 
plaintiff gave no heed to the statement of defendant until 
he, the plaintiff had received notice to such effect from her 
counsel, Henry E. Davis. Plaintiff thereupon engaged the 
professional services of Roger J. Whiteford and said 
Whiteford, as attorney for plaintiff, conferred with said 
Davis, attorney for defendant. When the conference be¬ 
tween the said Whiteford and the said Davis; had reached 
an apparent impass-, plaintiff informed the said Whiteford 
to discontinue as in his opinion it was useless to continue 
further negotiations and requested the said Whiteford to 
discontinue the said services, and plaintiff thereupon pro¬ 
ceeded to file the bill herein. 

Plaintiff denies that he on March 10, 1925, surreptitiously 
took from the residence of plaintiff and defendant the chil¬ 
dren of the plaintiff and defendant and secreted them, but 
on the contrary states that he took the children from 

19 the said residence in the morning of, to wit, March 
10,1925, at the usual time and the usual way that he, 
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the plaintiff, was accustomed to taking the said children for 
the purpose of transporting them to their respective 
schools; that because of the cruel and inhuman manner in 
which the defendant had been treating Mark 0. Davis, the 
son of the plaintiff and defendant, and further because it 
was the intention of the plaintiff to immediately file a bill 
of divorce from the said defendant, and further because of 
the strange and indecent actions and language of the de¬ 
fendant toward and in the presence of the said children, 
plaintiff believed it was to the best interests of the said 
children to be removed from such an atmosphere as was 
caused by the presence of the defendant as heretofore and 
herein set forth that he, the plaintiff, requested his, the 
plaintiff's sister, to take the said children to the home of 
said sister and of the mother of the plaintiff situated in 
Akron, Ohio, until such time as this Honorable Court might 
determine what 1 should be done in the premises. 

Plaintiff further answering the allegations of Paragraph 
14, states that he knows nothing whatever of the alleged 
conversation occurring on, to wit, March 10, 1925, for which 
reason plaintiff neither affirms nor denies, but calls for 
strict proof. 

15. Plaintiff admits that on, to wit, March 10, 1925, he, 
the plaintiff, brought to his residence, No. 2810 Adams Mill 
Road, two men, one of whom was his own son by a former 
marriage, but denies that the said two men took any part 
in removing articles from the said house. The only articles 
taken from the house on said date being certain articles of 
clothing of the plaintiff’s said son, Mark. Plaintiff states 
that although necessary clothing was requested by him, 
the plaintiff, of the defendant for the said daughter, 
20 Suzanne, the defendant refused to deliver the same 
to the plaintiff. 

Plaintiff admits that his said son, Channing O. Davis, 
has slept in the plaintiff’s house every night since, to wit, 
March 10, 1925, and although plaintiff is advised that such 
action is within his rights, offers the explanation of such 
action that because of the vicious and unwarranted attacks 
theretofore made upon the plaintiff by the defendant and 
because of the false and malicious statements made by the 
defendant against the plaintiff, the plaintiff is unwilling to 
submit himself to such attacks and to such false and malici- 
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ous accusations unless accompanied by another adult per¬ 
son. 

Further answering Paragraph 15, plaintiff denies that 
he even knows any person by the name of Henderson and 
further denies that he, the plaintiff, at any ; time since, to 
wit, March 10, 1925, met any person in the neighborhood of 
his residence, 2810 Adams Mill Road. 

16. Plaintiff denies that the children of the plaintiff and 
defendant have never been away from the defendant for 
so much as a dav, but on the contrarv states that on one 
occasion he, the plaintiff, took both of the: said children 
awav from the District of Columbia by and with the con- 
sent of the defendant for a period of approximately ten 
days; that for the past two summers, to wit, 1923 and 1924, 
the son of the plaintiff and defendant, Mark 0. Davis, Jr., 
has spent the months of July and August in a boys camp in 
Pennsylvania. 

Plaintiff denies absolutely and unequivocally that he 
ever made any remark whatsoever to the defendant to the 
effect that she, the defendant, would never see the said 
children again except dead, and states that no re- 
21 marks whatsoever were made from which such an 
inference could be drawn. 

Further answering the allegations of Paragraph 16, 
plaintiff denies absolutely and unequivocally! that he taunt¬ 
ingly asked defendant if she knew T why her counsel w^as de¬ 
laying in making the bill of complaint, or that he, the 
plaintiff, stated that he had sent the defendant’s counsel 
$1,000, and respectfully calls the attention of this Honor¬ 
able Court to the fact that although defendant’s counsel has 
filed an extensive affidavit herein, he, the defendant’s coun¬ 
sel, has made no reference to the receipt of any such sum. 

17. Plaintiff denies that when he, the plaintiff, sent the 
said children aw 7 ay, as hereinbefore set forth, the defend¬ 
ant w^as penniless, or that from said time to the date of the 
filing by defendant of her answer and cross-complaint 
herein, he furnished the defendant with but $20, but on the 
contrary states that defendant w 7 as supplied with funds 
during the month of February, 1925, from which she should 
have had ample funds on hand on the 1st of March; that 
on the 1st of March the defendant received $45 from the 

3—5262a ! 
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rent of rooms in the said house, No. 2810 Adams Mill Road, 
which said house is the property of the plaintiff; that be¬ 
tween the 1st of March and the filing of defendant’s answer 
and cross-bill herein, plaintiff gave the defendant the sum 
of $40 in addition to which he paid the wages of the servant, 
the milk bill, the telephone bill, gas bill and electric light, 
coal bill and all other bills for the maintenance of the house 
as has always been his custom and practice. 

18. Plaintiff denies that he is an unfit person to have the 
custody and care, permanently or temporarily, of the chil¬ 
dren, or either of them, of the plaintiff and defendant, and 

states that for the reasons herein set forth in the 
22 answer filed herein on the 23rd day of March, 1925, 
the defendant is whollv and absolutelv unfit to have 
the care of the said children and in the belief and opinion 
of the plaintiff said custody would result in serious physical 
injury and mental suffering to the son of the plaintiff and 
defendant, Mark 0. Davis, Jr., and to the moral and mental 
detriment of the daughter of the plaintiff and defendant, 
Mary Suzanne Davis. 

19. Plaintiff denies that the defendant is in fear of him, 
the plaintiff, or has any cause to be in such fear, and states 
that in his belief and opinion, the defendant in stating that 
she believed herself to be in constant danger and harm by 
plaintiff for any cause whatsoever, the defendant knowingly 
and willfully made a false statement for the furtherance 
of her cause. 

I do solemnly swear that I have read the foregoing an¬ 
swer to the cross-complaint of the defendant and know the 
contents thereof; that the matters and things therein stated 
as upon personal knowledge are true, and those stated as 
upon information and belief I believe to be true. 

MARK 0. DAVIS. 

Subscribed and sworn to before me this Sixth day of 
June, 1925. 

[seal.] BERENICE H. BROY, 

Notary Public, D. C. 
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23 Answer of Jane Park Grow to Cross-bill. 

Filed June 9, 1925. I 

i 

###*#*# 

, i • 

Now comes Jane Park Grow and for answer to so much 
of the Cross-bill of the defendant herein as refers to her¬ 
self states as follows: 

She admits that she is an assistant in the office of the 
plaintiff, and has been so employed for the last five years; 
she denies that she has been guilty of adultery with the 
plaintiff; she denies that the plaintiff has been affectionately 
and demonstratively attentive to her; she admits that she 
at one time shared an apartment with her sister and 
brother-in-law at the Chesterfield apartments on Mt. Pleas¬ 
ant Street, but she denies that while there she was fre¬ 
quently and repeatedly visited by the plaintiff, or that she 
was requested to leave the said apartments; ^he admits that 
she has been occupying an apartment at No. 2008 Sixteenth 
Street, Northwest, but she denies that she has been fre¬ 
quently and repeatedly visited by the plaintiff there or that 
the plaintiff has ever entered or left said apartment at late 
hours of the night or that he has ever entered or left said 
apartment by means of the lire escape. 

And having answered the allegations of the Cross-bill so 
far as concerns herself, this affiant respectfully requests 
that she be hence dismissed with her reasonable costs in 
this behalf incurred. 

I do solemnly swear that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
matters and things therein stated as upon personal knowl¬ 
edge are true, and those stated as upon information 
24 and belief I believe to be true. j 

JANE PARK GROW. 

Subscribed and sworn to before me this 4th day of June, 
1925. 

[seal.] BERENICE H> BROY, 

Notary Public, D. C y 
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Decree. 

Filed October 29, 1925. 

******* 

This cause coming* on to be heard upon the bill of com¬ 
plaint and the answer thereto, and the cross-bill of com¬ 
plaint and the answer thereto, and testimony having been 
taken in open court in support of the issues made by said 
bill and cross-bill, it is by the Court this 29th day of Oc¬ 
tober, A. D. 1925, 

Adjudged, ordered and decreed as follows: 

1. That the said cross-bill be and the same hereby is dis- 
missed. 

2. That the prayer of the said bill of complaint for a 
limited divorce be and the same herebv is granted and the 
plaintiff is hereby granted a divorce from bed and board 
from the defendant, Maud E. Davis. 

3. That the custody of the minor son of the plaintiff and 
defendant, Mark O. Davis, Jr., be and the same hereby is 
awarded to the plaintiff, and the custody of their minor 
daughter, Suzanne Davis, be and the same hereby is awarded 
to the defendant, with the right of the plaintiff to have the 
custodv and societv of her between the hours of 6 and 8, 
P. M., on each Wednesdav and between the hours of 10:30 
A. M., and 1 P. M., on each Sunday. 

4. That the plaintiff pay the tuition charges for the 
25 said minor daughter, Suzanne, and pay to the de¬ 
fendant the sum of $300.00 per month for the main¬ 
tenance of herself and their said daughter, Suzanne. 

5. That the plaintiff pay to Henry E. Davis, counsel for 
the defendant, the sum of $1,250.00 as counsel fees. 

WALTER I. McCOY, 

Chief Justice. 

Petition to Set Aside Decree of October 29, 1925. 

Filed December 30,1929. 
***** * * 

The petition of Mark O. Davis, Plaintiff herein, respect¬ 
fully represents to the Court as follows: 
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1. Heretofore, to-wit, on the 10th day of March, 1925, this 
plaintiff tiled herein his original bill of complaint praying 
for a divorce a mensa et thoro from the defendant, Maude 
E. Davis, upon the grounds of cruelty as alleged in said bill. 
On the 18th day of March, 1925, the defendant herein filed 
an answer to the said bill and a cross-bill, injand by which 
cross-bill the said defendant among other things charged 
the plaintiff with tlie commission of adultery and also with 
cruelty, and the said defendant prayed that this Honorable 
Court award her an absolute divorce or a separation or di¬ 
vorce from the bed and board of plaintiff as to the Court 
may seem just and proper according to tlie evidence to be 
adduced, and in and by which cross-bill the said defendant 
prayed for the allowance to her pendente lite and on final 
hearing, maintenance for the support of hejrself and her 
child, Suzanne. 

2. That this cause came on for hearing on the is- 
26 sues made by the said original bill of complaint and 
answer and cross-bill and answer of the plaintiff to 
the said cross-bill, and after testimony taken in open court 
this Court on, to-wit, the 29th day of October^ 1925, entered 
a final decree dismissing defendant’s cross-bill and grant¬ 
ing to the plaintiff a divorce a mensa et thorn and further 
directing the plaintiff to pay to the defendant the sum of 
Three Hundred Dollars ($300.00) per month:for the main¬ 
tenance of herself and their daughter Suzanne. That there¬ 
after a motion was filed herein by defendant for a rehearing, 
which motion was denied. 

3. This plaintiff further says that subsequent to the 
final decree in this cause he took up an actual bona fide 
residence in the State of Virginia, and because of the mis¬ 
conduct of the defendant as so adjudicated by this Honor¬ 
able Court by its final decree of October 29,; 1925, he filed 
his bill of complaint for an absolute divorce jin the Circuit 
Court for the County of Arlington, State of Virginia, as 
will more fully appear by reference to a certified copy of 
said bill of complaint attached hereto and; made a part 
hereof. That the said defendant in said suit in the State 
of Virginia, being a non-resident, that fact; was duly re¬ 
ported to the Circuit Court for Arlington County, Virginia, 
and thereafter actual personal service of process was made 
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upon the defendant therein, who is the defendant in the 
above entitled cause, in accordance with the statutes in 
force in the State of Virginia at that time, as will more 
fully appear by reference to a certified copy of the sum¬ 
mons issued against the said defendant and tlie returns ap¬ 
pearing thereon, attached hereto and made a part hereof. 
That the said defendant, Maude E. Davis, appeared per¬ 
sonally in the said suit in the State of Virginia, known as 
Mark OJ Davis, complainant, vs. Maude E. Davis, 
27 Defendant, in Chancery, in the Circuit Court of the 
County of Arlington, State of Virginia, and filed a 
plea to the jurisdiction of that Court to pass upon the 
cause of action alleged by the plaintiff in his said bill of 
complaint, in which plea the said defendant alleged that 
this plaintiff was not a bona fide actual resident of the 
State of Virginia. That upon the filing of the said plea 
the said Circuit Court for the Countv of Arlington, State 
of Virginia, in accordance with the law and practice in 
effect in the said State of Virginia, referred the said case 
to a Commissioner to take testimony and report to the 
Court on the issue made by the plea to the jurisdiction in¬ 
terposed by the defendant; that the said Commissioner did 
take testimony, at the taking of which the defendant was 
represented by counsel from time to time and the said de¬ 
fendant also personally testified in support of the said 
plea: that thereafter the said Commissioner reported his 
findings to the Court to the effect that he found that this 
plaintiff was domiciled in the State of Virginia, and en¬ 
titled to maintain the said cause of action in said Court; 
that the said defendant thereupon by her counsel filed ex¬ 
ceptions to the report of the said Commissioner, which ex¬ 
ceptions were duly argued and submitted to the judge of 
the said Court and thereafter the said judge overruled the 
said exceptions and entered an order finding that the 
plaintiff was domicile din the State of Virginia, and en¬ 
titled to maintain the said cause of action; that thereafter 
testimony was taken in said cause in support of the allega¬ 
tions of the bill of complaint filed therein and subsequently 
and on, to-wit, the 26th day of June, 1929, the said Circuit 
Court for the County of Arlington, State of Virginia, en¬ 
tered a final decree granting to the plaintiff a divorce a 
vinculo matrimonii from the defendant and setting aside 
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and annulling the marriage theretofore solemnized 

28 between the plaintiff and the defendant, and further 
awarded to the defendant in said cause the custody 

of the daughter of the plaintiff and the defendant, Mary 
Suzanne Davis, subject to the right of the plaintiff to have 
the custody of the said daughter during the month of 
August of each year, and further requiring tjie plaintiff to 
pay to the defendant, Maude F. Davis, the sum of One 
Hundred and Fifty Dollars ($150.00) per month for the 
education, support and maintenance of the 4>aid daughter 
during the eleven months of each year that!she is in the 
custodv of the defendant. Plaintiff refers to and makes 

* i 

a part hereof a duly exemplified copy of the proceedings 
in the said Circuit Court of the County of Arlington, State 
of Virginia, annexed to his return to a motion to adjudi¬ 
cate him in contempt of court filed herein the 25th day of 
July, 1929, a copy of which is attached hereto. 

4. Plaintiff further savs that under and bv! virtue of the 
terms of Section 5113 of the Code of Laws for the State 
of Virginia, it is provided that upon the dissolution of the 
bond of matrimony by the Court the same shall be deemed 
to be dissolved at the expiration of six months from the 
date thereof and that accordingly the plaintiff now stands 
divorced from the defendant and the bond of matrimony 
theretofore existing between the plaintiff amjl the defend¬ 
ant has been dissolved, and in law plaintiff is under no 
obligation to continue to care for or maintain the defendant. 

5. Plaintiff further says that by reason of the dissolu- 
tion of his relation to the defendant he is advised and be¬ 
lieves and therefore avers that the decree heretofore 

i 

passed in the above entitled cause directing him to pay to 
the defendant maintenance for herself and their daughter 
Suzanne should be either modified so as to only re- 

29 quire the plaintiff to pay a reasonable! sum for the 
maintenance of his said daughter or should be held 

to have no further force or effect as against this plaintiff. 

6. Plaintiff further says that since October :15, 1926, and 
up to and including the present date he has! been and is 
an actual resident of the State of Virginia and at present 
residing at 800 Cherrydale Avenue, Clarendon, Virginia. 

Wherefore, the premises considered, plaintiff prays: 

(1) That this Honorable Court may pass an! order herein 
setting aside the decree heretofore passed herein on to-wit 
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the 29th day of October 1925, and hold the same to have 
no further force or effect, or that the said decree be so 
modified as to not require the plaintiff to pay any sum 
whatsoever to the defendant for her maintenance and sup¬ 
port and to provide solely for the payment of a reasonable 
sum for the maintenance and support of his daughter 
Suzanne. 

(2) That this Honorable Court will pass an order herein 
vacating and setting aside the decree of October 29, 1925, 
or reforming the same so as to make the provisions of the 
said decree conform to the provisions of the final decree 
of the Circuit Court of Arlington, Virginia, hereinbefore 
referred to. 

(3) And for such other and further relief as the nature 
of the case may require and which to the Court may seem 
just and proper. 

MARK 0. DAVIS. 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 

30 District of Columbia, ss : 

Mark 0. Davis, being first duly sworn according to law 
deposes and says that lie has read over the foregoing pe¬ 
tition by him Subscribed, and knows the contents thereof; 
that the matters and facts therein stated upon his own per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief he believes to be true. 

MARK 0. DAVIS. 

Subscribed and sworn to before me this 30th day of De¬ 
cember, 1929. 

[seal.] CHARLES R. BURHANS, 

Notary Public , D. C. 


31 Copy. 

Circuit Court for the County of Arlington, Virginia, con¬ 
tinued and held at the Court House thereof at 10 o’clock 
A. M., Wednesday, June the 26th, in the year of our Lord, 
Nineteen Hundred and Twentv-nine. 

Present: The Hon. Howard W. Smith, Judge. 


25 


! 

MARK 0. DAVIS VS. MAUD E. DAVIS.j 


In Chancery. 

i 

Mark 0. Davis, Complainant, 

i 

vs. 

I 

Maud E. Davis, Defendant. I 

i 

Fined Decree. j 

This cause coming* on this day to be again heard upon the 
bill of complaint and the papers formerly hied and read, 
upon the decrees heretofore entered in this cause at the 
April term, 1928, the December term, 1928 and at the Feb¬ 
ruary term, 1929, of this Court, upon the depositions of 
O. F. Stewart, Mark 0. Davis, Mark 0. Davis, Jr., Carmen 
Bart and Iranell M. Jester, duly taken before one of the 
Commissioners in Chancery of this Court, pursuant to 
notice of the time and place of the taking; thereof, duly 
served in person in this County by the Sheriff of this 
County upon Crandall Mackey and Frank LL Ball, counsel 
heretofore entering a special appearance for the defendant, 
Maud E. Davis, and pursuant to notice of the time and place 
of the taking of said depositions served in ; person in the 
City of Washington, D. C., upon Maud E. I)avis, by Rob¬ 
ert H. Cox, who duly made oath and affidavit to the execu- 
tion of the said notice upon the said Maud IE. Davis and 
further made affidavit that he is not a party to or otherwise 
interested in the subject matter in controversy in this suit, 
upon the exhibits tiled with the said depositions. 

Upon consideration whereof, it appearing to the 
32 Court from the evidence and independently of the 
admissions of either of the parties hereto in the 
pleadings or otherwise, that this cause has been properly 
matured and is properly upon the active docket and that 
the Court has jurisdiction in this cause, and it further ap¬ 
pearing that the defendant on, to-wit, the 24th day of Feb¬ 
ruary, 1925, without just cause or excuse, wilfully aban¬ 
doned and deserted the complainant and that ; such abandon¬ 
ment and desertion has been continuous and persisted in 
from said date; and it further appearing to the Court from 
the exhibits filed herewith that the Supreme Court of the 
District of Columbia in a certain Chancery j cause therein 
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pending under the style of Mark 0. Davis, Plaintiff vs. 
Maud E. Davis, Defendant, Equity No. 43763, by its decree 
entered on, to-wit, the 29th day of October, 1925, awarded 
the complainant in said suit a divorce a mensa et thoro from 
the defendant and that said complainant and defendant in 
said suit in the Supreme Court of the District of Columbia 
are the same parties complainant and defendant in this 
cause, (a duly authenticated copy of said decree of the Su¬ 
preme Court of the District of Columbia and certified copies 
of the bill of complaint, the answer and cross bills therein 
filed and a transcript of the evidence taken in said cause 
being filed as exhibits herein and being considered by the 
Court); and it further appearing to the Court that more 
than three years has elapsed since the entry by the Supreme 
Court of the District of Columbia of the decree for and in 
behalf of complainant awarding him a divorce a mensa et 
thoro from the defendant and that the wilful desertion and 
abandonment of the complainant by the defendant without 
just cause or excuse has been continuous and persisted in 
by her for a period of more than three years prior to the 
entry of this decree; and it appearing to the Court from 
satisfactory evidence produced before it that no reconcilia¬ 
tion has taken place or is probable between the complain¬ 
ant and the defendant and that the separation of complain¬ 
ant and defendant has continued without interruption since 
the date of said desertion and since the granting by 
33 the Supreme Court of the District of Columbia of 
the said divorce to complainant, upon consideration 
whereof, the Court doth now adjudge, order and decree as 
follows: 

1. That complainant be, and he is now hereby awarded 
a divorce a vinculo matrimonii from the defendant and that 
the marriage heretofore solemnized between complainant 
and defendant be, and the same is now set aside and an¬ 
nulled. 

2. That the defendant be, and she is now hereby divested 
of all property rights, past, present and future in the prop¬ 
erty of complainant, real, personal and mixed. 

3. That pending the further decree of this Court, defend¬ 
ant be, and she is now awarded the custody of Mary Su¬ 
zanne Davis, subject to the right, however, of complainant 
to have the custody of the said Mary Suzanne Davis during 
the month of August of each year, and that complainant be, 
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and lie is now hereby required to pay the sum of $150.00 
per month for the education, support and maintenance of 
his said daughter during the eleven months of each year 
that she is in the custody of her mother and that during the 
month of August of each year whilst his daughter is in his 
custody he is to properly provide for the support and main¬ 
tenance of his said daughter. That complainant be, and 
he is now hereby awarded the exclusive custody and con¬ 
trol of his son, Mark 0. Davis, Jr., subject to the right of 
defendant to see him if she so desire- on Saturday of each 
week during the hours of 4 o’clock P. M.* and 6 o’clock 
P. M. ! 

4. That neither complainant nor defendant shall remarry 
for a period of six months from the date of the entry of 
this decree. 

And it appearing to the Court that nothing further now 
remains to be done herein, upon consideration whereof, 
the Court doth now direct that this cause be placed upon 
the final docket of this Court, and that complainant pay the 
costs hereof. 

And this decree is final. 

HOWARD W. SMITH, 

J udge. 

i 

34 Authentication of Record, j 

i 

Commonwealth of Virginia: 

Circuit Court of the County of Arlington. 

I, Wm. H. Duncan, Clerk of the said Court, do hereby 
certify that the writings annexed to this Certificate are 
true copies of originals on file and of record in said office. 

Witness my hand and the seal of said Court this twenty- 
eighth day of June, 1929. j 

(Signed) 

[seal.] WM. H. DUNCAN, 

Cleric. 

I 

In re Mark O. Davis, Complainant; Maud ! E. Davis, De¬ 
fendant. In Chancery. Final Decree. 

I, Howard W. Smith, Judge of the Circuit Court of 
Arlington County, Va., do certify that Wm, H. Duncan, 
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who executed the foregoing attestation, is the Clerk of the 
said Court duly commissioned and qualified, and the said 
attestation is in due form of law by the proper officer. 

In testimony whereof, I hereunto set my hand and seal, 
this twentv-eighth day of June, 1929. 

(Sgd.) ; HOWARD W. SMITH, 

[seal.] Judge. 

I, Wm. H. Duncan, Clerk of the Said Court, hereby certify 
that the Honorable Howard W. Smith whose genuine sig¬ 
nature is here subscribed to the following certificate, was, 
at the time of signing and attesting the same, Judge of said 
Court, duly commissioned and qualified. 

Witness my hand and the seal of said Court this twenty- 
eighth dav of June 1929. 

(Sgd.) WM. H. DUNCAN, 

Cleric. 


35 Form No. 106, Special. 

The Commonwealth of Virginia to the Sheriff of the County 
of Arlington, Greeting: 

We command vou that you summon Maud E. Davis to 

appear at the Clerk’s office of the Circuit Court of the 

Countv of Arlington, at the rules to be held for the said 

Court on the 3rd Mondav in March, 1928 to answer a bill 

in chancerv, exhibited against her in our said Court bv 

Mark 0. Davis, and have then there this writ. 

Witness Wm. H. Duncan, Clerk of our said Court, at the 

courthouse, the 24th day of February, 1928, and in the 152nd 

vear of the Commonwealth. 

* 

WM. II. DUNCAN, 

Clerk , 

Bv R. E. REMINGTON, 

Deputy Clerk . 

Memo. The object of this suit is for complainant to pro¬ 
cure a divorce a vinculo matrimonii from the defendant on 
the ground of desertion; to procure the exclusive custody 
and control of the infant children born of the marriage be¬ 
tween complainant and defendant; to have defendant di- 
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vested of all property rights, past, present and future, in 
the property, real, personal and mixed of the complainant 
and for other, further and complete relief, j 
Teste: j 


WM. H. DUNCAN, 

Clerk, 

ByR. E. REMINGTON, 

Deputy Clerk. 

[Endorsed:] Form No. 106, Special. Mar|k 0. Davis vs. 
Maud E. Davis, 1803 Biltmore Street N. Wi, Washington, 
D. C. Subpoena in Chancery. To 2nd March; Rules, Arling¬ 
ton County Circuit Court. Not found ini my bailiwick. 
Given under my hand this 27 day of February, 1928. H. B. 
Fields, Sheriff, Arl. Co., Va. j 

I 

Executed the within summons bv reading to and leav- 
ing a true copy thereof with Maud E. Davis, at 1803 Bilt¬ 
more Street N. W., Washington, D. C. at 6:35 P. M., Feb¬ 
ruary 27, 1928, in Apartment 102, and explained the pur¬ 
port thereof to her, she being a non-resident of the State 
of Virginia, and I certify that I am not a party to or other¬ 
wise interested in the matters of controversy in this suit. 

Given under my hand this 27th dav of February, 1928. 

H. B. FIELDS. 


State of Virginia, 

County of Arlington, To wit: 

Subscribed and sworn to before me, the undersigned 
notary public, this 27th day of February, 1928, in my said 
Countv. My commission expires February 12, 1932. 

EMMA A. WE0EKLEY, 

Notary Public. 


A Copy. Teste. 

| Given under mv hand the 24th day of Julv, 1929. 

WM. H. DUNCAN, 

| Clerk, 

By EDITH B. CORDER, 

Deputy Clerk, 
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36 Filed Feb. 24, 1928. 

In the Circuit Court for Arlington County, Virginia. 

In Chancery. 

Mark 0. Davis, Complainant, 


vs. 

Maud E. Davis, Defendant. 

Mark 0. Davis, complainant, exhibits this, his bill of 
complaint against Maud E. Davis, defendant, and there¬ 
upon says as follows: 

1. That complainant is domiciled in and is and has been 
an actual bona tide resident of the County of Arlington, 
Stale of Virginia, for more than one year preceding the 
commencement of this suit, and has been continuously such 
resident and so domiciled in the said County and State 
since, to-wit, the 15th day of October, 1926. 

2. That the defendant is domiciled in the City of "Wash¬ 
ington, District of Columbia. 

3. That complainant and defendant, whose maiden name 
was Maud Smith Elliott, were lawfully married in the City 
of New York, State of New York, by Rev. David James 
Burrell, on, to-wit, the 24th day of November, 1909. A 
duly certified copy of the marriage certificate is filed here¬ 
with, marked, “Exhibit No. 1,” and is prayed to be read 
as a part hereof. 

4. That two children were born of said marriage, to-wit, 
Mark 0. Davis, Jr., now in his 16th year, and Mary Suzanne 
Davis, now in her 12th year. 

5. That complainant is a dental surgeon and after said 
marriage he and the defendant continuously resided in the 
City of Washington, District of Columbia, until their final 
separation since which time complainant and defendant 
have been living apart from each other as will hereinafter 

be more fullv set forth. 

37 6. That the married life of complainant and de¬ 

fendant, due to the course of conduct on the part of 
defendant, was from its inception unhappy and with the 
passage of years became unbearable. That complainant 
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desired children and that defendant objected to having chil¬ 
dren, although she was physically capable of iso doing with¬ 
out danger to herself and on several occasions defendant 
performed or had performed abortions upon herself without 
complainant’s knowledge and despite his protests against 
such shocking, immoral and criminal conduct on her part. 
That defendant unfortunately has a jealous and suspicious 
nature and disposition and violent temper, and that after 
said marriage she frequently gave way to bursts of temper 
in which she would from time to time abuse both complain-' 
ant and the children, being particularly cruel and inhu¬ 
mane in her conduct on several occasions to her son then a 
boy of tender years. That with the passage of time defend¬ 
ant’s conduct became more marked, and that as early as 
the year 1912 she began making the most outrageous charges 
against complainant, accusing him of imrriorale conduct 
with other women. That complainant, mindful of his mar¬ 
ital vows and obligations, endeavored to reason with de¬ 
fendant and to persuade her that a continuation of such 
conduct on her part would inevitably lead to the breaking 
up of their home. That despite complainant’s sincere and 
honest efforts and despite the entire absenc^ of any truth 
in defendant’s accusations, she continued the same, becom¬ 
ing more violent in her denunciations of complainant and 
on manv occasions, she actuallv cursed and abused him in 
the presence of the children, calling him the most vile 
names and threatening to take his life, repeatedly declaring 
her purpose and intention to make his; life so miser- 
38 able that he could not live. That j so venomous 
did defendants become that she accitsed complain¬ 
ant of immoral conduct with his female office assistants 
and demanded that he discharge them, and in other ways 
sedulously sought to destroy complainant’s professional 
reputation. That on many occasions, prior to the month of 
February, 1925, defendant struck, cursed and abused com¬ 
plainant and threatened to take his life, until, because of 
her violent conduct and for a continuous period of, to-wit, 
9 years prior to January 2nd, 1925, complainant, being in 
fear that defendant would carry out her threats to kill him, 
was compelled to sleep with his bed room door locked. That 
on, to-wit, the 23rd day of February, 1925, between the hours 
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of nine and ten o’clock in the evening, defendant entered 
complainant’s bed room and told him that she had a re¬ 
volver loaded and intended to kill him and returned in a few 
minutes with a revolver in her right hand which she pointed 
at complainant and that thereupon, complainant, fearing 
that she would carry out her declared purpose, made a 
grab for the revolver, whereupon defendant threw her hand 
up and said revolver landed upon complainant’s bed. That 
on this occasion, defendant stated to complainant that it 
made no difference as to loss of that particular weapon as 
she had her own revolver. When defendant left his room, 
complainant examined the said revolver and found it was 
not loaded. That this was the culmination of many similar 
threats and acts of violence on the part of defendant, di¬ 
rected both towards him and the children and that com¬ 
plainant, feeling that he could no longer remain under the 
same roof with defendant, in safety to both himself and 
the children, endeavored to have a conference with the de¬ 
fendant to see if some plan could not be mutually agreed 
upon for a separation. That at this conference, at 
39 which defendant’s mother was present, defendant de¬ 
clined to discuss matters with complainant. That 
after this conference, in the course of which complainant 
sought by every means in his power to effect some amicable 
settlement of their marital difficulties which difficulties had 
been extending in a progressive state over a period of, 
to-wit, thirteen years and steadily becoming more impos¬ 
sible of continuation due to the cruel and inhuman treat¬ 
ment by defendant of both complainant and the children, 
complainant was compelled in order to protect his health 
and the moral and physical welfare of the children to seek 
the aid of the courts in the District of Columbia. That 
thereupon, in, to-wit, the month of March, 1925, complain¬ 
ant filed in the Supreme Court of the District of Columbia 
a suit for partial divorce from defendant and the custody 
of the children. That in these proceedings the defendant 
herein filed an answer and cross bill, in which cross bill she 
perpetuated of record her oft repeated scandalous and un¬ 
justifiable accusations of infidelity on the part of complain¬ 
ant and sought an absolute divorce from complainant herein. 
That a mass of proof was taken in these proceedings and 
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that by decree entered therein on the 29th day of October, 
1925, the cross bill of defendant herein, was dismissed and 
complainant herein was granted a divorce, from bed and 
board from the defendant herein, complainant by said de¬ 
cree being awarded the custody of his son, Mark 0. Davis, 
Jr., and defendant herein, the custody of their daughter, 
complainant being by said decree required to pay the tui¬ 
tion of and provide for the maintenance of his said daughter 
and the defendant. Duly certified copies of the bill of com¬ 
plaint filed by complainant in this proceeding in the Dis¬ 
trict of Columbia and of the answer and cross bill of the 
defendant herein, therein filed, and t>f the said de- 
40 cree, are filed herewith, marked, 4 4 Exhibit No. 2, with 
bill of complaint/’ and are prayed to be read as a 
part hereof. 

7. Complainant avers and charges that he is in no wise 
responsible for the disruption of the marital relations be¬ 
tween himself and defendant and for the breaking up of 
their home, and that the defendant by lief cruel and in¬ 
human treatment of both complainant and the children, ex¬ 
tending over a period of years prior to thej month of Jan¬ 
uary, 1925, is solely responsible therefor and defendant’s 
course of conduct necessitated and compelled complainant 
to procure an order in the said suit filed in!the District of 
Columbia to protect his life and the safety and welfare of 
the children, particularly, his said son, as a result of which 
order defendant finally left the portion of the home in the 
City of Washington she was then occupying; Complainant 
further avers and charges that defendant’s conduct under 
the law constitutes wilful desertion and abandonment of 
complainant and that such desertion and abandonment of 
complainant has been continuous since, to-wit, the 24th day 
of February, 1925. 

8. Complainant further avers and charges jthat defendant 
is not a fit and proper person, because of her nature and 
disposition, to have the custody of the children. Since the 
entry of the decree aforesaid by the Supreme Court of the 
District of Columbia, and although by the terms of said de¬ 
cree complainant was granted the right to see his daughter 
and to have her custody and society between the hours of 
6 and 8 o’clock P. M., on each Wednesday apd between the 
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hours of 10:30 A. M., and 1 P. M., of each Sunday, defend¬ 
ant has rendered it impossible for complainant to see his 
said daughter and has sedulously sought in every way in 
her power to alienate the love and affection of his said 
daughter for him. That defendant, before her de- 
41 sertion and abandonment of complainant and despite 
his protests, frequently used obscene and profane 
language in the presence and tearing of the children and 
indulged in the discussion of sexual matters totally unfitted 
for them to hear. That complainant’s information is that 
since the separation defendant freely discusses in an im¬ 
proper way and manner sexual matters and relations in the 
presence of their daughter, who as stated, is now in her 
twelfth year. Complainant avers and charges that such 
discussions by a mother in the presence and hearing of a 
twelve year old daughter indicates the total unfitness of de¬ 
fendant to have the custody of their daughter. 

In view of the premises, complainant prays that he may 
be allowed to file this, his suit; that proper process may 
issue herein; that he may be awarded a divorce a vinculo 
matrimonii from the defendant; that he may be awarded the 
exclusive custody and control of the children, subject to the 
right of defendant to see them under the orders of this 
Court; that defendant may be divested of all property 
rights, past, present and future in the property, real, per¬ 
sonal and mixed of complainant; that he may have all such 
other, further and complete relief as the nature of his case 
may require and as to equity may seem meet. 

And to this end complainant prays that the said Maud E. 
Davis may be made a party defendant hereto, and be re¬ 
quired to answer the allegations hereof, answer under oath 
being hereby expressly waived. 

And as in duty bound, complainant will ever prav, etc. 

MARK 0. DAVIS, 

Complainant. 

A Copy. Teste. 

Given under my hand this 24th day of July, 1929. 

WM. H. DUNCAN, 

Clerk , 

By EDITH B. CORDER, 

Deputy Clerk. 
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42 Filed April 1, 1928. 

In the Circuit Court of Arlington County, Virginia. 

i 

! 

In Chancery. 

i 

Mark 0. Davis, Complainant, 

vs. | 

Maud E. Davis, Defendant^ 

' j 

i 

Plea to the Jurisdiction . j 

Now comes the defendant, Maud E. Davis, in her own 
proper person, appearing specially and for no other purpose 
than to file this plea to the jurisdiction of the court, and 
says that the complainant ought not to have or maintain 
his aforesaid suit against her for the reason that neither 
the said complainant nor defendant has been an actual bona 
fide resident of the State of Virginia for the period of one 
year next preceding the commencement of this suit as re¬ 
quired by law. ! 

And the said defendant further says that the said com¬ 
plainant is not now an actual bona fide resident of the State 
of Virginia as contemplated by law but that the residence 
he is attempting to establish is for the sole purpose of 
creating jurisdiction in this court to hear and determine 
this suit for divorce and it is therefore a fraud upon the 
court and not a bona fide residence in contemplation of law. 

All of which the said defendant is ready to verify. 

Wherefor- she prays judgment whether this Court can or 
will take any further cognizance of the action aforesaid. 

MAUD E.j DAVIS, 

7)pf p'v) n nyi f 

RICHARD E. WELLFORD and 
BALL and DOUGLAS, j 

Counsel for Defendant. j 

43 District of Columbia, To wit: j 

This day before me, Phidias J. J. Nicolaides, a Notary 
Public in and for the District of Columbia, personally ap¬ 
peared Maud E. Davis, defendant in the suit of Mark 0. 
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Davis vs. Maud E. Davis, now pending in the Circuit Court 
of Arlington County, Virginia, whose name is signed to the 
foregoing plea, and made oath that she has read and is 
familiar with the contents of said plea; that the matters 
and things therein stated as of her own knowledge are true 
and in so far as they are stated upon information and belief 
she believes them to be true. 

Given under my hand and notarial seal this 31 day of 
March, 1928. 

[seal.] PHIDIAS J. J. NICOLAIDES, 

Notary Public. 

My commission expires April 11, 1933. 

A Copy. Teste. 

Given under my hand this 24th day of Julv, 1929. 

WM. H. DUNCAN, 

Clerk , 

By EDITH B. CORDER, 

Deputy Clerk. 

44 At a Circuit Court for the County of Arlington, 
Virginia, continued and held at the Court House 
thereof at 10 o’clock A. M., Tuesday, April the 17th, in the 
vear of our Lord Nineteen Hundred and Twentv-eight. 

Present: The Hon. Sam’l G. Brent, Judge. 

In Chancery. 

Mark 0. Davis, Complainant, 
vs. 

Maud E. Davis, Defendant. 

Decree of Reference. 

This cause coming on this day to be heard, upon the bill 
of complaint and the exhibits filed in connection therewith, 
including a certified copy of the marriage license, and cer¬ 
tificate of the time, and place of the performance of said 
marriage by the person performing the ceremony, upon 
the original process issued herein, with sworn return of 
the personal service thereon endorsed, showing the due 
and proper service thereof upon the defendant, and upon 
argument of counsel; 
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And it appearing to the Court that the complainant has 
proceeded regularly at rules and has properly matured this 
cause against the defendant, and that thd same is now 
properly upon the active docket of this Court, 

Upon consideration whereof, the Court | doth now ad¬ 
judge, order and decree that this cause be, and the same is 
now hereby referred to Homer R. Thomas, one of the Com¬ 
missioners in Chancery of this Court, who shall ascertain 
and report whether or not this Court has jurisdiction to 
hear and determine this cause and whether pr not a decree 
of divorce should be entered by this Court. 

45 HOWARD W. SMITH, 

Judge Designated by the Governor to Hold 

at Part of the April , 1928, Term of This 
Court, a Vacancy Having Occurred in the 
1 6th Judicial Circuit by RSason of the 
Death of Hon. Sam’l G. Brent. 

A Copy. Teste. 

Given under mv hand this 24th dav of July, 1929. 

WM. H. DUNCAN, 

Clerk. 

By EDITH B. CORDER, 

Deputy Clerk. 

46 Filed January 3,1929. 

In the Circuit Court of Arlington County, Virginia. 

j 

In Chancerv. i 

%/ 

i 

No. 2105. I 

l 

Mark 0. Davis, Complainant,j 

i 

vs. 

Maud E. Davis, Defendant, j 

i 

i 

Commissioner’s Report. j 

j 

To the Honorable Howard W. Smith, Judge; of the Circuit 
Court of Arlington Countv, Virginia: 

Bv decree entered in the above entitled cause on the 
seventeenth day of April, 1928, the above pause was re- 
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ferred to the undersigned Commissioner in Chancery to 
ascertain and report the matters and things therein set 
forth. 

That a plea to the jurisdiction of this Court was filed 
and by stipulation of counsel it was agreed that the Com¬ 
missioner should only ascertain the facts and the thought 
on questions raised in the plea to the jurisdiction filed by 
the defendant, and that no other matter shall be inquired 
into or reported under the decree of reference heretofore 
entered. 

Your Commissioner lias taken all of the testimony sub¬ 
mitted by the Complainant and the Defendant and respect¬ 
fully reports to the Court that in his opinion the Complain¬ 
ant is an actual legal bona fide resident of Arlington 
County, Virginia, and that the Court has jurisdiction to 
hear and determine this cause. 

Respectfullv submitted, 

HOMER RANDOLPH THOMAS, 

Commissioner . 

A Copy. Teste. 

Given under mv hand this 24th dav of Julv, 1929. 

WM. H. DUNCAN, 

Clerk. 

By EDITH B. CORDER, 

Deputy Clerk. 


47 Filed January 12, 1929. 

In the Circuit Court of Arlington County, Virginia. 

In Chancerv. 

Mark 0. Davis, Complainant, 

vs. 

Maud E. Davis, Defendant. 

Exceptions to Report of Commissioner Homer R. Thomas. 

Now comes the defendant, Maud E. Davis, and files these 
her exceptions to the report of Commissioner Homer Ran¬ 
dolph Thomas filed in this cause on January 3rd, 1929, and 
for grounds of exception as shown by the evidence and ex¬ 
hibits filed in said cause, states the following: 
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1. That the plaintiff, Mark 0. Davis, is not an actual 
bona fide resident of Arlington County, Virginia. 

2. That the plaintiff has no bona fide residence in Ar¬ 
lington County nor was the matrimonial domicile ever in 
Arlington County, and that his presence in said county is 
and has been solely for divorce purposes in this case. 

3. That the residence claimed by the plaintiff in Virginia 

is a fraud upon the court and being solely for divorce pur¬ 
poses this court has never acquired jurisdiction over the 
marriage status. j 

4. That at the time of the institution of the suit for di¬ 
vorce in this jurisdiction there was pending in the District 
of Columbia between him and his wife divorce proceedings 
and said proceedings are still pending in: the Supreme 
Court of the District of Columbia and that by virtue of the 
matrimonial res being within the jurisdiction of the Su¬ 
preme Court of the District of Columbia, $aid court has 
been passing orders in the said case during the pendency of 

this cause and has enjoined the plaintiff from taking 
48 his child out of the District of Columbia and the 
plaintiff during the pendency of this cause has filed 
petitions in the Supreme Court of the District of Columbia 
for reduction of alimony and other relief, as 
hibits introduced into evidence and filed with 
the Commissioner. 

5. That the finding of the commissioner as to residence 
is contrary to the evidence in which four witnesses includ¬ 
ing the defendant have testified to the declarations of the 
plaintiff that he was in Virginia solely for divorce pur¬ 
poses. 

MAUDE E. DAVIS, 

Defendant, 

By COUNSEL. 

FRANK L. BALL, 

CRANDAL MACKEY, 

Counsel for Defendant. 

A Copy. Teste. 

Given under my hand this 24th dav of July, 1929. 

WM. H. DUNCAN, 

I Cleric , 

By EDITH B. CORDER, 

Deputy Clerk. 


shown by ex- 
the report of 
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Circuit Court for the County of Arlington, Vir- 

49 ginia, continued and held at the Court House thereof 
at 10 o'clock A. M., Saturday, March the 16th, in the 

year of our Lord, Nineteen Hundred and Twenty-nine. 

Present: The Hon. Howard W. Smith, Judge. 

In Chancery. 

Mark 0. Davis, Complainant, 
vs. 

Maud E. Davis, Defendant. 

This cause coming on this day to be heard upon the bill 
of complaint and papers formerly filed and read, upon the 
report of Master Commissioner in Chancery, Homer Ran¬ 
dolph Thomas, one of the Commissioners in Chancery of 
this Court, together with the depositions of Mark 0. Davis, 
Forrest G. Steig, Catherine Lewis Heth, Neil Rex Collier, 
George L. Cruitt, E. Wade Ball, Harry K. Green and C. C. 
Carr filed and read as evidence for and in behalf of com¬ 
plainant, upon the depositions of Maud E. Davis, Helen C. 
Schultz, Fannie Partington, and Ida S. Elliott filed and 
read as evidence for and in behalf of the defendant and the 
sundry exhibits for and in behalf of complainant and de¬ 
fendant filed with the said depositions, said report of the 
said Master Commissioner by consent of parties being lim¬ 
ited under the special plea filed by the defendant to ascer¬ 
tain whether or not this court has jurisdiction to hear and 
determine this cause, upon the report of Howard Fields, 
Sheriff of this Countv submitted to the said Master Com- 

m/ 

missioner pursuant to a decree heretofore entered by this 
Court in divorce causes directing the said Sheriff to report 
as to the residence and domicile of parties in such proceed¬ 
ings, upon the deposition of the said Howard Fields, Sher¬ 
iff as aforesaid, upon the motion filed in behalf of 

50 defendant to suppress the said deposition of the said 
Sheriff, upon the exceptions filed in behalf of de¬ 
fendant to the said report of the said Master Commissioner, 
and upon argument of Counsel. Arid the Court, after 
hearing argument of counsel for both complainant and de¬ 
fendant on the matters raised by the said motion to sup¬ 
press the said deposition of the said Sheriff and the ex- 



MAKK 0. DAVIS VS. MAUD E. DAVIS 


41 


ceptions filed to the report of the said Master Commis¬ 
sioner, took the papers in the cause, stating that after fur¬ 
ther consideration of them he would render ;his decision; 
and the Court, at a later date, after having maturely con¬ 
sidered the pleadings, the depositions and exhibits there¬ 
with filed, the aforesaid motion to suppress the deposition 
of the said Sheriff, and the exceptions to the said report 
of the Master Commissioner, doth now adjudge, order and 
decree that the said motion to suppress the deposition of 
the said Sheriff, be and the same is now sustained, for the 
reason that neither counsel for the Complainant nor counsel 
for the Defendant had an opportunity to examine or cross 
examine the said Sheriff at the time of the taking of said 
deposition; 

And the Court being of the opinion from the evidence, 
exclusive of the deposition of H. B. Fields, fhat the com¬ 
plainant is domiciled in and is and has been an actual bona 
fide resident of this County and State for more than one 
year preceding the institution of this cause, and that he, 
the said complainant, is now so domiciled and so residing in 
this County and State, and that this Court has jurisdiction 
of the subject matter and of the parties to this cause, doth 
now adjudge, order and decree that the said exceptions filed 
to the said report of the said Master Commissioner be, and 
the same are now overruled, and that the said report be, 
and the same is now in all things ratified and con¬ 
firmed. i 

51 And the Court doth now grant the defendant ten 
days from the rising of the Court within which to 
file such answer or other pleadings in this cause as she may 
wish. 

And the Defendant having signified her desire to apply 
to the Supreme Court of Appeals of this State for an ap¬ 
peal from this decree, the Court without in any way pass¬ 
ing upon the question as to whether or not this is an ap¬ 
pealable decree, doth now suspend the operation of this 
decree for a period of thirty days, conditioned upon the de¬ 
fendant or someone acting for her entering into a suspend¬ 
ing bond before the Clerk of this Court, within ten days 
from the rising of the Court, in the penalty of $100.00 with 
approved surety, conditioned according to law. 
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And this cause is continued, 

HOWARD W. SMITH, 

Judge. 

A Copy. Teste. 

Given under mv hand this 24th day of July, 1929. 

WM. H. DUNCAN, 

1 Clerk , 

Bv EDITH B. CORDER, 

Deputy Clerk. 

52 Order Overruling Motion to Set Aside, d:c. 

Filed May 12, 1930. 

******* 

This cause coming on to be heard on the petition of Mark 
0. Davis, filed herein the 30th day of December, 1929, pray¬ 
ing that an order be passed herein setting aside or modify¬ 
ing the decree of the Court heretofore passed herein on 
October 29, 1925, and being argued in open Court, it is by 
the Court this 12th day of May, 1930, 

Ordered, that the prayers of the said petition be and the 
same are hereby denied. 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the plaintiff in open court 
notes an appeal to the Court of Appeals of the District of 
Columbia, which appeal is hereby allowed and bond for 
costs on appeal fixed at One Hundred Dollars ($100.00) or 
Fiftv Dollars ($50.00) cash deposit in lieu thereof. 

JENNINGS BAILEY, 

Justice. 

Memorandum. 

May 19, 1930;—$50 deposited in lieu of undertaking on 
appeal. 

53 Assignments of Error. 

Filed May 24, 1930. 

******* 

The Court erred: 

1. In denying the prayers of the petition and motion filed 
by the plaintiff on the 30th day of December, 1929. 
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2. In refusing to vacate, set aside and inodify the decree 
of October 29th, 1925. 

3. In holding that the absolute divorce obtained by the 

plaintiff from the defendant referred to in plaintiff’s peti¬ 
tion did not relieve the plaintiff of further obligation to 
support the defendant or to comply with the decree of 
October 29th, 1925. j 

4. In holding that the absolute divorcej obtained by the 
plaintiff from the defendant did not furnish any ground 
for setting aside or modifying the decree; of October 29th, 
1925, with respect to maintenance in said decree awarded 
to the defendant. 

5. In signing the order herein dated April 25th, 1930. 

WILTON J. LAMBERT, 

R. H. YEATMAJT, 

Attorneys for Plaintiff. 


Service of copy of the aforegoing acknowledged this 
24th day of April, 1930. j 

CRANDAL MACKEY, 
Attorney for Defendant. 
Per E. W. 
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Designation of Record. 


Filed May 24, 1930. 


The clerk of the Court will include iri the record on 
appeal in the above entitled cause the following papers: 

1. Bill of complaint filed March 10th, 1925. 

2. Answer and cross-bill filed March ISth, 1925. 

3. Answer of Plaintiff to cross-bill filed June 9th, 1925. 

4. Answer of Jane Park Grow to cross-bill filed June 
9th, 1925. 

5. Final decree dismissing cross-bill and granting lim¬ 
ited divorce filed October 29th, 1925. 

G. Motion or petition of plaintiff to set aside decree 
filed December 30th, 1929, and exhibits. I 

7. Order overruling petition and noting appeal dated 
May 12th, 1930. 


i 
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Memo.: $50.00 cash in lieu of cost bond deposited in 
the registry of the Court, May 19th, 1930. 

8. Assignment of errors. 

This designation of record. 

WILTON J. LAMBERT, 

R. H. YE ATMAN, 

Attorneys for Plaintiff . 


Service of copy of the aforegoing acknowledged this 24th 
dav of Mav, A. D., 1930. 

CRANDAL MACKEY, 
Attorney for Defendant , 
Per E. W. 


55 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia . .<?.?: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 54, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 43763 in Equity, wherein 
Mark 0. Davis is Plaintiff and Maud E. Davis is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, 
in said District, this 7th day of July, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5262. Mark (). Davis, appellant, vs. Maud E. Davis. 
Court of Appeals, District of Columbia. Filed Jul., 9, 1930. 
Henry W. Hodges, Clerk. 
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Addition to Record per Stipulation of ConnseL 



In the Court of Appeals of the District of Columbia, 

April Term, 1930. 


No. 5262. 

l 

Mark 0. Davis, Appellant, 

! 

VS. 

Maud6 E. Davis, Appellee, j 
Stipulation. j 

It is stipulated by counsel for the respective parties in 
the above entitled cause that the matters described below 
shall be made a part of the record in said cause, the same 
having been omitted inadvertently when the record was 
prepared. The cost of said addition to the record to be 
paid by the defendant Maude E. Davis. 

WILTON J. LAMBERT, 

Attorney for Appellant. 

CRANDAL MACKEY, 

Attorney for Appellee. 

Additional Matter to be Made Part of Record. 

I 

1. Docket entries in said cause, being Equity No. 43,763. 

2. Motion of Maude E. Davis filed Julv to be heard July 

23, ’29. | 

3. The affidavit and exhibits attached or filed therewith. 
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Motion to Have Mark 0. Davis Adjudged in Contempt of 

Court. 

Filed July 23, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43763. 

Mark 0. Davis, Plaintiff, 
vs. 

Mauds E. Davis, Defendant. 

Now comes the defendant, Maude E. Davis, and moves 
the Court to adjudge the plaintiff, Mark 0. Davis, in con¬ 
tempt of Court for failure to pay to her the alimony of 
three hundred dollars per month ordered by the Court to 
be paid her by the plaintiff in the above entitled cause, as 
set forth in the affidavit and exhibit attached hereto. 

CRANDAL MACKEY, 
Attorney for Defendant. 

To Wilton J. Lambert, 

Attorney for Mark 0. Davis: 

To Mark 0. Davis, plaintiff: 

Take notice that I will call the above motion to the at¬ 
tention of Justice Bailey holding an equity court at ten 
o’clock A. M. on Tuesday, July 23-1929, or as soon there¬ 
after as counsel can be heard. 

CRANDAL MACKEY, 
Attorney for Defendant. 

Affidavit of Maude E. Davis. 

Filed July 23, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43763. 

Mark 0. Davis, Plaintiff, 
vs. 

MAune E. Davis, Defendant. 

District of Columbia, To wit: 

Maude E. Davis, being first duly sworn states upon oath 
as follows: That she is the defendant named in the above 
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entitled cause and was by decree of this court awarded ali¬ 
mony in the amount of three hundred dollars' per month for 
the support of herself and daughter Suzanne Davis. That 
she and her daughter, aged 12 have always resided in the 
District of Columbia and have never resided anywhere else. 
That since said order was entered the plaintiff on December 
20-’926 applied to this Court to decrease said alimony and 
though the same was set for hearing on December 23-1926, 
the plaintiff never secured any action of the 'Court thereon. 
That upon hearing on a rule to show cause the plaintiff, 
Mark 0. Davis, was ordered on April 13-1927, by Justice 
Stafford to pay for books and stationery fpr his daughter 
attending school. That on March 19-1928, the plaintiff, 
Mark 0. Davis was enjoined and restrained by Justice Hitz 
from taking his said daughter Suzanne from the District 
of Columbia she being now in the custody of the defendant 
under decree of this court. On September 23-1927 the said 
Mark 0. Davis swore to a bill in Equity in the case of 
Davis vs. Burton, Equity No. 43,763 in which he alleged 
that he was a resident of the District of Columbia. That 
in all the above mentioned matters the said |Mark 0. Davis 
recognized and appealed to the jurisdiction of this court 
both by asking for affirmative relief and in defending mo¬ 
tions and rules to show cause without denying the juris¬ 
diction of this court over the matrimonial tfes and without 
denying that the District of Columbia was the domicile of 
matrimony. j 

That the said Mark 0. Davis for the purpose of avoiding 
payment of alimony ordered paid by this court, and to se¬ 
cure the possession of his child, Suzanne, wlio was awarded 
by this Court to the custody of this affiant,:took up a pre¬ 
tended residence for divorce purposes fixing the same as 
beginning October 15-1926, and on February 24-1928’, 
through the same counsel that represented him in this Court 
and was representing him in this court during the whole 
period of his alleged residence in Virginia, during which 
period the said Mark 0. Davis repeatedly invoked the power 
and jurisdiction of this Court in this cause. That though 


your affiant appeared specially in Virginia 
the jurisdiction of the Virginia Court and 


Virginia proceeding was obtained by service of process in 
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and pleaded to 
service in said 
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the District of Columbia only, the said Virginia Court as¬ 
sumed jurisdiction of the cause and affiant refused to admit 
said jurisdiction and to take any part further in said cause 
and said Virginia Court entered a pretended decree on 
June 26-1929, and the said Mark 0. Davis acting under said 
pretended decree has refused and is still refusing to pay to 
her the money ordered to he paid by this Court, as shown 
by his letter of July 5-1929 attached hereto, and acting 
under said pretended decree is trying to obtain custody 
of his daughter who never lived in Virginia and was never 
in the jurisdiction of any Virginia court. See his letter of 
Julv 17-1929 attached hereto. And affiant savs that said 
Virginia decree is a nullity because said court in Virginia 
never had the matrimonial res under its jurisdiction, and 
the domicile of matrimony of the plaintiff and defendant 
never was in Virginia, and because during the pendency 
of this suit covering the alleged residence of the plaintiff 
in Virginia, he was himself admitting the jurisdiction of 
this court and invoking its jurisdiction and power. 

MAUD E. DAVIS. 


Subscribed and sworn to before me this 19tli day of July, 
1929. 

GENEVIEVE E. FITZGERALD, 
[notarial seal.] Notary Public, D. C. 


Dr. Mark Orsamus Davis, Suite 406 The Farragut, 

Washington, D. C. 

July 5, 1929. 

Mrs. Maud E. Davis, 

1803 Biltmore Street, 

Washington, D. C. 

Dear Mrs. Davis: 


In compliance with the decree of the Arlington County, 
Virginia, Circuit Court, entered on June 26, 1929, I am en¬ 
closing to your order a check for One Hundred and Fifty 
Dollars. Also, if you have not already been informed, the 
decree allows you, if you desire, to see Mark on Saturdays 
from four to six o’clock p. m. Please indicate to me your 
wishes. 

Yours truly. 


MOD/cb. 


MAKK 0. DAVIS. 
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Dr. Mark Orsamus Davis, Suite 406 The Farragut, 

Washington, D. C. 

July 17, 1929. 

Mrs. Maud E. Davis. 

i 

Dear Mrs. Davis: 


I call your attention to the decree of the Arlington County, 
Virginia, Circuit Court which decree gives me the custody 
of Suzanne during the month of August, j 

I wish to give Suzanne the benefit of aigirls’ camp and 
it would greatly facilitate my plans if you would let me 
know at once if I may have Suzanne on Thursday, Au¬ 
gust 1st. 

Yours truly, 

MARK 0. DAVIS. 


MOD/cb. 


i 

Supreme Court of the District of Columbia. 

No. 43763. 


Parties. 


Mark 0. Davis 

vs. j 

Maudc E. Davis. 

i 

*• i 

i 

Action: Limited Divorce. 

> j 

i 

Complainant’s Solicitor: W. J. Lambert. 

Defendant’s Solicitor: II. E. Davis, B. E. Wellford, 
Crandal Mackey. 


Date. 

Proceedings. 



Deposit toward costs by Marye. 


, Mar. 10. 

Bill, appearance, order to file, 

filed. 

a a 

Spa. to answer & copy issued. 


Mar. 11. 

“ “ “ returned served 

LL 

“ 18. 

Answer of deft. & Cross Bill 

Li 

LL Li 

Add’l Deposit for Costs by H. E. 



Davis for Cross Bill. 






e 


Date. Proceedings. 

Mar. 18. Appearance of Henry E. Davis for 

deft., order filed. 

44 44 Affidavit of Henry E. Davis 44 

44 44 Rule returnable Mch. 20" (1 copy) 44 

44 44 Interrogatories to plff. “ 

44 44 4 4 4 4 4 4 sent by mail 

* 

to II. R. Burton Atty. 

44 19. Rule of Mar. 18 returned served plff. 44 

44 18. Spa. to answer cross bill & copy to 

Jane Park Grow. 

44 21. Spa. to answer cross bill returned 

served Jane Park Grow. 

44 23. Order as to custody of children, M. 

123, P. 355. 

4 4 4 4 Answer of plff. to Rule & Affidavit 44 

44 26. Spa. ad test of Mar. 21 returned 

served (1) not found (1) for plff. 

44 31. Motion of cross deft, to strike & no¬ 
tice 44 

4 4 4 4 Motion of plaintiff to strike & notice 44 

4 4 4 4 Objections of plaintiff to interroga¬ 

tories & notice. 

4 4 4 4 Docket & Index. 

Apl. 2. Calendared for July term, order 44 
44 9. Order for temporary allowance to 

deft., M. 123, P. 387. 

44 24. Order for custody of child and ali¬ 

mony pend, lite, M. 123, P. 417. 

May 20. Order denying motion of plff. to 
strike, M. 125, P. 3. 

4 4 4 4 Order denying motion of cross-deft, 

to strike, M. 125, P. 3. 

June 2. Motion of deft, for further allowance. 

Notice, acknowledgment & affida¬ 
vit 1 44 

44 5. Motion of plff. to see child & affidavit 44 

44 9. Answer of plff. to Cross Bill 44 

4 4 4 4 4 4 4 4 Jane Parke Grow to 

Cross Bill 44 

12. Cause calendared for hearing order 

plff.’s atty. 44 
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Date. 

June 


u 
i c 

i i 
C i 


Sept. 

Oct. 


i c 

L i 
11 

i t 


19. 

I 6 

26. 
< i 

29. 

30. 

5. 

6 . 

8 . 

9. 

29. 


Dec. 22. 


11 


< i 


(i 


31. 

< i 

i t 


1926. Jany. 4. 


11 


Feby. 
4 4 Mch. 


c c 


a 


c i 


Dec. 


c c 


i i 


20 . 

19. 

31. 


9. 

20 . 
i t 


1927. Jan. 21. 


Proceedings. 

Affidavit of plff. ! 

“ 44 plffJsAtty.& Exhibit 

Affidavit of Maud E. Davis i 
^ (2) for plff. | 

Order to pay $250, M. 125, P. 220. 
Spa. ad test of 9-29-25 returned 
served 2 for plff. 

Deposition (1) for plff. from Akron 
Ohio published. 

Spa. ad test of Oct. 5/25 2 for deft. 

returned 4 ‘Not Found” ! 

Add’l Deposit for Costs by Burton 
Spa. ad test of Oct. 8/25 returned 
served (1) for plff. j 

Decree dismissing cross-bill and 
granting limited divorce,! M. 126, 
P. 58. 

_ i _ 

Balance refunded bv check to H. R. 

_ i 

Burton, A tty. i 

Add’l Deposit for Costs by Marshall 
Petition for rehearing by deft. & ex¬ 
hibits (5) 

Appearance of P. H. Marshall for 

deft. ! 

Submission of motion for rehearing, 
M. 126, p. 241, | 

Notice of hearing of motion 

Motion for re-hearing overruled, M. 

126, p. 330 " | 

Order fixing day to pay alimony 
and permitting defendant to see 
minor son, M. 126, p. 422 j 
Petition of plff. for decrease in ali¬ 
mony & for society of child 
Appearance of R. E. Wellford for 
deft. ; 

Motion of plff. for reduction of ali¬ 
mony etc. & notice 
Answer of deft, to petition; for de¬ 
crease of alimony & custody of 
child ! 


filed. 

a 


t c 
u 


i 6 


i C 


a 


filed. 

i i 


i ( 


s 


Date. 


1927. 

Apr. 

11 

11 

C i 

L i 

i i 

l i 

i l 

i i 

1928. 

Mar. 

i i 

i i 

i i 

i 6 

i i 

i i 

t i 

i 4 

L i 

4 4 

i i 

Aug. 

L i 

4 4 

i i 

i i 


4 i 

4 4 

i i 

Nov. 

1929. 

Mar. 

i c 

4 4 

i 4 

June 

4 i 

4 4 


July 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 

Aug. 

4 4 

Dec. 


1930. Jan. 


Proceedings. 

6. Petition of deft, for rule & exhibits 

(->) 

44 Rule returnable Apr. 8/27; 1 copy 
8. Answer of pllY. to rule & affidavit 
13. Order for payment of atty’s fees & 
daughter’s tuition, M. 129, P. 196 
lb. Rule of Apr. 6, ret’d. served 
5. Petition of deft, for Rule & Exhibits 
( 2 ) 

44 Add'l Deposit for Costs by Wellford 
44 Rule returnable Mch. 9/28; 1 copy 

8. Rule of Mch. 5, 1928 ret’d. served 

9. Answer of plff. to Rule 

19. Order of injunction, M. 131, p. 469, 

3. Add’l Deposit for Costs by Title Co. 
“ Receipt of Henry E. Davis as to 
at tv's fee of $1250 

4 4 At tv's fee as provided in orders of 
Apr. 13,1927 & March 19,1928 for 
R. E. Wellford entered satisfied, 
per order of deft’s, atty. 

15. Add'l Deposit for Costs by plff. 

15. Certified copies of Answer & Motion 
for leave to amend issued to plff’s 
atty. 

21. Petition of deft, for rule 
44 Appearance of Crandal Mackey, 
deft. 

24. Cert, copy of final decree 
44 Add'l Deposit for Costs by Horning 

23. Motion of deft, for judgt. for con¬ 

tempt, Notice Affi. 

44 Add'l Deposit for Costs by Mackey 

24. Answer of plff. to motion for adjudi¬ 

cation of contempt & Exhibits (2) 
26. Memo. By Bailey, J. 

7. Motion of Julv 23, 1929, overruled. 

M. 137, P. 224 

30. Motion of plff. to set aside decree of 
Oct. 29, 1925; Exh. 

3l Notice of hearing on petition, filed 
by pltfs. attys. 


filed. 

< i 

c c 

a 

i i 

i i 

c i 

4 i 

44 


4 4 


4 i 

4 4 
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Date. 

1930. Mch. 


i i 


May 


i i 


i i 


Proceedings. 

10. Notice of hearing on motion to set 
aside decree 

12. Petition to set aside or modify de- 

«/ 

cree denied. Appeal noted, under¬ 
taking for costs $100.00 of deposit 
of $50.00, M. 136, p. 439 j 
19. Deposit by Yeatman for Mark O. 
Davis in-lieu of bond on appeal 
1930. May 19. Add’l Deposit for Costs by Yeatman 
24. Assignments of Error 
“ Designation of Record 
9. Record on appeal issued to Horning 
(156 folios & cert.) j 

Add’l Deposit for Costs by Horning 


tiled. 


11 


11 


i i 


i i 


t c 


i i 


filed. 

< i 


July 


11 


C i 


i i 


18’. Motion of pi IT. to vacate 
order, Notice & Affit. (3) 


alimony 


Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia hereby certify that: the foregoing 
are true copies of the originals, filed and of record in the 
cause entitled Mark O. Davis vs. Maude E. Davis, Equity 
No. 43763, the same having been inadvertently omitted 
from the transcript of record heretofore transmitted to 
the Court of Appeals of the District of Columbia. 

In testimony whereof I hereunto subscribe; my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of November, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Cleric. 

[Endorsed:] Equity No. 43763. Mark O. Davis, Plain¬ 
tiff, vs. Maude E. Davis, Defendant. Motion!to have Mark 
O. Davis Adjudged in Contempt of Court. Dbcket Entries. 
No. 5262. Mark O. Davis, Appellant, vs. Mahde E. Davis. 
Addition to record per stipulation of Counsel. Court of 


Appeals, District of Columbia. Filed Nov. 10, 
W. Hodges, Clerk. 


1930. Henry 
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Mark 0. Davis, Appellant, 

vs. 

Maude E. Davis, Appellee. 

BRIEF ON BEHALF OF APPELLANT. 


Wilton J. Lambert, 

R. II. Ye atm ax, 

George D. IIorxixg, Jr., 

Aftornei/s for Appellant. 
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IN THE 


Qkmrt of Appeals, Sfetnrt of (Columbia 

| 

April Term, 1930. 


No. 5262. 


Mark 0. Davis, Appellant, 


Maude E. Davis, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

i 

This is an appeal from a decree of the lower court 
dated May 12th, 1930, denying the prayers of a petition 
filed by the appellant, plaintiff below, on December 
30th, 1929, requesting that an earlier decree, passed 
October 29, 1925, awarding maintenance to appellee, 

i 

defendant below, be set aside or modified by reason of 
a subsequent divorce a vinculo matrimonii awarded to 
plaintiff by the courts of Virginia. 


1 





On March 10th, 1925, the appellant, Mark 0. Davis, 
as plaintiff [hereinafter designated “plaintiff”], filed 
his bill of complaint herein for a divorce a mensa et 
thoro from the appellee, defendant therein [herein¬ 
after designated “defendant”] (R., p. 1.) In sub¬ 
stance, the bill alleged that the plaintiff and defendant 
were married in the city of New. York on or about No¬ 
vember 25th, 1910, and continuously thereafter to the 
time of the filing of the bill resided as husband and wife 
in the District of Columbia and that two children, 
namely, Mark 0. Davis, Jr., aged twelve, and Suzanne 
Davis, aged eight, were born of the marriage (R., p. 2). 
The principal allegations of wrongful conduct of de¬ 
fendant were that from about 1915 and continuously to 
the time of the filing of the bill, she had frequently as¬ 
saulted and made physical attacks upon plaintiff by 
biting, scratching and striking him and had frequently 
threatened to kill him and had directed toward him 
abusive, profane and indecent language, both in public 
and private, and had falsely accused him of immoral 
and disgraceful conduct (R., p. 2). Specific assaults 
on specific dates with a loaded revolver and an um¬ 
brella were also charged (R., p. 2). Defendant on 
March 18th, 1925, filed her answer to the bill and a 
cross-bill for an absolute divorce (R., pp. 3, 4, 5). In 
the cross-bill, she named as co-respondent one Jane 
Parke Grow, alleging that the plaintiff had been guilty 
of repeated acts of adultery with the latter (R., p. 7). 
She prayed custody and control of each of the children 
and a suitable sum for the maintenance and support of 
herself and the children, for the prosecution of her suit 
and counsel fees (R., p. 12). On June 9th, 1925, plain¬ 
tiff filed his answer to the cross-bill in which he denied 
absolutelv that he had committed adulterv with the co- 
respondent or with any other person, and in which he 
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further denied that he had been guilty of indecent be¬ 
havior or anjdhing that might be construed as such at 
any time toward the niece of the said defendant or any 
child patient as alleged in the cross-bill. He further 
denied the acts of cruelty alleged by the defendant in 
her answer and cross-bill (R., p. 13). Oil June 9th, 
1925, the co-respondent, Jane Parke Grow, filed her 
answer to the cross-bill in which she denied that she 
had been frequently visited by the plaintiff or that he 
had ever entered or left her apartment at late hours of 
night or by means of a fire escape and further denied 
that she had ever been guilty of adultery with the 
plaintiff (R., p. 19). 

i 

The issues thus made were tried, and after testi¬ 
mony had been taken in open court, Chief Justice Mc¬ 
Coy on October 29th, 1925, signed a final decree ad¬ 
judging that the cross-bill filed by the defendant be 
dismissed, that the prayer of the bill of complaint for 
a limited divorce be granted, and awarding to the 
plaintiff a divorce a mense et thoro from the defendant, 
Maude E. Davis. The decree further provided that the 
custody of the minor son, Mark 0. Davis, Jr., be 
awarded to the plaintiff, and the custody of the minor 
daughter, Suzanne Davis, be awarded to the defendant. 
The decree also directed the plaintiff to pay tuition 
charges for the minor daughter, Suzanne, and the sum 
of $300.00 per month to the defendant for the main¬ 
tenance of herself and their said daughter, and further 
awarded counsel fee in the sum of $1,250.00 to Henry 
E. Davis, Esq., as counsel for the defendant! (R., p. 20). 

On December 30th, 1929, plaintiff filed his petition to 
set aside or modify the said final decree of October 
29th, 1925 (R., p. 20), and on May 12th, 1930, the court 
below passed the decree denying the prayers of this pe- 
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tion, from which decree the present appeal is prose¬ 
cuted (R., p. 42). 

Plaintiff’s petition, filed December 30th, 1929, alleged 
that subsequent to the said final decree awarding to 
the plaintiff a divorce a mens a et thoro, the plaintiff 
took up an actual bona fide residence in Arlington 
County, State of Virginia, and that because of the mis¬ 
conduct of the defendant, Maude E. Davis, and as so 
adjudicated by the Supreme Court of the District of 
Columbia by its final decree dated October 29th, 1925, 
herein, plaintiff prosecuted a bill of complaint for an 

absolute divorce in the Circuit Court for the Countv of 

• 

Arlington, State of Virginia (R. p. 21). The petition 

further alleged that, actual personal service of process 

issued bv the said Circuit Court for the Countv of 

* 

Arlington, State of Virginia, was made upon the said 
Maude E. Davis in the District of Columbia as per¬ 
mitted by the laws of the State of Virginia (R. p. 22), 
and that she appeared specially in the said suit in the 
State of Virginia and filed a plea to the jurisdiction of 
that court to pass upon the cause of action, alleging 
that the plaintiff therein, the said Mark 0. Davis, was 
not a bona fide actual resident of the State of Virginia 
(R., p. 22). It further alleged that in accordance with 
the practice in the State of Virginia, the matter was 

referred to a Commissioner to take testimonv and to 

* 

report to the court on the issue made by the plea to 

the jurisdiction, that testimony was taken, that the 

defendant therein was represented by counsel at said 

hearings and personally testified in support of her 

said plea, and that the issue raised thereby was found 

bv the Commissioner adverselv to the defendant who 
» • 

then filed exceptions to the report of the Commissioner 
winch said exceptions were duly argued and submitted 
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j 

to the Judge of the said court who overruled same, 
and entered an order finding the plaintiff was domiciled 
in the State of Virginia and entitled to maintain the 
said cause of action (R., p. 22). It further alleged that 
testimony was taken in support of the allegations of 
the bill of complaint it filed therein and on June 26th, 
1929, said Circuit Court entered a final decree grant¬ 
ing to the plaintiff a divorce a vinculo matrimonii from 
the defendant, Maude E. Davis, and further awarded 
to the defendant the custody of their infant daughter, 
denied maintenance and support for the defendant and 
ordered the plaintiff to pay to the defendant the sum 
of $150.00 per month for the support, education and 
maintenance of the said daughter (R., p, 23). The 
petition prayed that the court below set aside the de¬ 
cree theretofore passed on October 29th' 1925, and 
hold the same to have no further force Or effect, or 
that the said decree be so modified as to not require 
the plaintiff to pay any sum whatever to the defendant 
for her maintenance and support and to provide solely 
for the payment of a reasonable sum for the mainte¬ 
nance and support of their said daughter, and further 
that the court below pass an order vacating and setting 
aside the said decree dated October 29th, 1925, or 
modify the same so as to make the provisions thereof 
conform to the provisions of the final decree of the 
Circuit Court of Arlington County, Virginia (R., p. 24). 

I 

The court below, with duly exemplified copies of all 
of the proceedings in the suit in Virginia before it 
substantiating all of the allegations of t|he petition 
filed by plaintiff December 30th, 1929, and to which 
no answer was filed by defendant, nevertheless denied 
the prayers of the said petition and from this decree, 
dated May 12th, 1930, the present appeal i$ taken. 


i 
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Assignment of Errors. 


The appellant assigns the following as error: 


1. In denying the prayers of the petition and motion 
filed by the appellant December 30th, 1929. 

2. In refusing to vacate, set aside or modify the de¬ 
cree of October 29th, 1925. 


3. In holding that the absolute divorce obtained by 
the plaintiff from the defendant did not relieve the 
plaintiff of further obligation to support the defend¬ 
ant or to comply with the decree of October 29th, 1925. 


4. In holding that the absolute divorce obtained by 
the plaintiff from the defendant did not furnish any 
ground for setting aside or modifying the decree of 
October 29th, 1925, with respect to maintenance in said 
decree awarded to the defendant. 


Argument. 

A single interesting and hitherto undecided question 
in this District i s pres ented by the in stant appeal, 
namely, the effect and credit to be granted by the cou rts 
of the District of Columbia.lo-a. decree of the.courts of 
the State of V irgi nia granting an absolute-divorce 
to the plaintiff at a time when he was a bona fide 
legal resident of that State, under the circumstances 
set forth in his petition filed December 30th, 1929. 

At the outset of this argument we must bear in mind 
that the plaintiff was, by the decree of the Supreme 
Court of the District of Columbia, judicially deter¬ 
mined to be the innocent party, when he and defendant 
separated, and to him w’as granted by the court below 
a divorce a mensa et thoro. The trial court, exercising 


6 



its statutory prerogative, nevertheless, assessed upon 
plaintiff, the innocent party, maintenance for defend¬ 
ant included in the allowance of $300 per month. 

Later, plaintiff removed his residence to the State of 
Virginia, of which State he became an actual bona fide 
resident, as found by the decree on the isshe made by 
defendant when she appeared specially in that case. 

It is undoubtedly the law of this case that the plain¬ 
tiff is a bona fide legal resident of the State of Virginia, 
and was such at the time of the institution of his suit in 
that State for an absolute divorce, and remained such 
at the time of the passage by that court of its decree 
dissolving the bonds of matrimony, upon the principles 
of res judicata and presumption of jurisdiction and ef¬ 
ficacy of the decrees of a sister state, bearing in mind 
that after service of summons upon the defendant, as 
provided by the laws of the State of Virginia upon non¬ 
residents, the defendant appeared specially in that 
cause in the State of Virginia and filed a plea to the 
jurisdiction of that court (R., p. 35). Consequent upon 
her said plea to the jurisdiction, the questions of the 
bona fides of the plaintiff’s residence within the said 
State of Virginia and the jurisdiction of the court to 
hear and determine the plaintiff’s cause of action were 
referred by the court of competent jurisdiction within 
the State of Virginia to a Commissioner in Chancery 
who held numerous hearings which the defendant at¬ 
tended and produced witnesses contravening the bona 
fides of the appellant’s residence within the said State 
(R., p. 37). Furthermore, she personally testified be¬ 
fore the said Commission (R., p. 37), and after full and 
complete opportunity had been afforded her to present 
in full any evidence of which she might be in posses¬ 
sion showing that the plaintiff w^as not a bona fide legal 
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resident of the State of Virginia, or that the court of 
competent jurisdiction therein, the Circuit Court for 
the County of Arlington, State of Virginia, did not 
have jurisdiction to entertain the said cause of action, 
the Commissioner found adversely to defendant (R., 
p. 37) and in accordance with the practice in said State 
reported his findings of fact to the Judge of the Cir¬ 
cuit Court of the said State and County. Again de¬ 
fendant contested the bona fides of the residence of the 
plaintiff within the said State and the jurisdiction of 
the court to maintain the said cause of action; and the 
matter was fully and carefully argued by her counsel 
and was taken under advisement by the Judge of the 
said court who, after due and careful consideration of 
all of the evidence presented before the said Master, 
which had been stenographically preserved, again de¬ 
cided adversely to the contentions of the defendant, 
holding that the plaintiff therein was a. bona fide resi¬ 
dent of the State of Virginia and that the said court 
had jurisdiction to determine the issues involved in 
said litigation. From this decision of the said court an 
appeal w~as noted but was subsequently abandoned 
(R., pp. 40-41). 

Thus, full and ample opportunity was presented to 
the defendant, and reasonable notice, in time to pre¬ 
pare a defense was concededly accorded to her. De¬ 
spite the foregoing proceedings had in said court, 
which lasted for many months, she defaulted in ap¬ 
pearance when the case was reached for trial upon its 
merits and, after due and careful deliberation, the trial 
court in the said State and County, decreed that the 
allegations of the bill of complaint had been main¬ 
tained by the evidence adduced before it, and, accord¬ 
ing!}’, in due compliance with the law in the said State 
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and County, after proper service upon the defendant 
therein as provided by the laws of said St^te, decreed 
a dissolution of the bonds of matrimony, and deprived 
the defendant, by reason of her conduct, of any right 
to further maintenance and support by the appellant, 
and requiring the complainant therein to pay for the 
support and maintenance of their minor daughter, the 
sum of $150 per month until the further order of the 
court (R., p. 27). 

In Blakeslee vs. Blakeslee, 213 Ill. App. :168, which 
was a bill in equity by the wife for support, mainte¬ 
nance and alimony, asserting that her husband, by 
fraud and misrepresentation had procured a decree of 
divorce a vinculo in Reno, Nevada, and praying the 
same be held for naught, at page 170 of its qpinion, the 
court used the following pertinent language; 

“Can the decree of divorce entered by the Ne¬ 
vada Court be impeached? The general rule is 
that a court of general jurisdiction of a foreign 
state is presumed to have jurisdiction of the de¬ 
cree it pronounces, and that its decree should not 
be held void on the ground that it vras deceived 
and misled, unless the evidence is of such satisfac¬ 
tory character as to exclude any other reasonable 
conclusion * * * It is contended that the Nevada 
court had no jurisdiction of her husband, the com-i 
plainant in that court. It is the ride that where the\ 
question of jurisdiction has been raised in the pro-\ 
ceedings in a sister state and there adjudicated J 
such decision becomes res ad judicata of the ques -J \ 
tion. (Cases cited.) * * * The question of the 
right of the husband to maintain his faction for 
divorce in Nevada was there raised, ks well as 
other matters. On appeal to the Supreme Court it 
was held that her husband, the complainant there, 
w’as a resident of Nevada. * * * The question of 


9 




the residence of the complainant husband was in 
issue and determined by the trial court as a ques¬ 
tion of fact which was affirmed by the Supreme 
Court. • • • The above considerations sufficiently 
support our conclusion that the Nevada court in its 
proceedings has jurisdiction of the parties.” 

i 

It was again stated in Richards vs. Richards, 149 
N. Y. Supp. 1028, at page 1031 that: 

“Where jurisdiction depends upon a fact that is 
litigated in the suit and is adjudged in favor of the 
party who avers it, the question of jurisdiction is 
judicially decided, and the judgment record is con¬ 
clusive on that question until set aside or reversed 
by direct proceeding (cases cited). * * * The Mas¬ 
sachusetts court had power to pass upon the ques¬ 
tions of residence under this statute and, therefore, 
had jurisdiction of the subject-matter. And that 
fact having been litigated in the suit, its finding is 
conclusive until it is set aside or reversed by a 
direct proceeding in the suit. It cannot be col¬ 
laterals attacked. ’ ’ 

The question of jurisdiction having been raised in 
the proceedings in Virginia and there adjudicated, 
such decision in the instant case is res ad judicata of the 
question. 

Bearing in mind that the public policy of the District 
of Columbia is to grant a divorce, either absolute or 
limited, by publication in accordance with the pro¬ 
visions of Section 105 of the District of Columbia Code, 
we shall now proceed to a consideration of the single 
question involved in this appeal, as hereinbefore 
stated. 

This ease involves the validity of a divorce granted, 
on constructive service, by the court of a State in which 
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only one of the parties ever had a domicile, he being 
the party judicially determined to have been innocent 
by a prior decree of the Supreme Court of the District 
of Columbia. Had the court in Virginia refused to give 
full faith and credit to the decree of the Supreme Court 
of the District of Columbia, there would Have been no 
question that it had failed in its duty under the first 
section of the fourth article of the Constitution of the 
United States, and Section 905 of the Revised Statutes 
of the United States, concerning the full faith and 
credit to be given to the public acts, records and judi¬ 
cial proceedings of every other state. 

In the court below the defendant relied, among others 
hereinafter mentioned, upon the two famous cases in 
the Supreme Court of the United States, Atherton vs. 
Atherton, 181 U. S. 155, and Haddock vs. Haddock, 201 
U. S. 562. 

In Atherton vs. Atherton, supra, a case such as this 
presented upon the instant appeal was expressly ex¬ 
cepted from the operation of the opinion when the 
court, at page 171 thereof, used the following laguage: 

“This case does not involve the validity of a di¬ 
vorce granted, on constructive service, by a court 
of a State in which only one of the parties ever 
had a domicile; nor the question to what extent the 
good faith of the domicile may be afterwards in¬ 
quired into * * *. The single question to be de¬ 
cided is the validity of that divorce |(Kentucky) 
after such notice had been given as was required 
by the statutes of Kentucky.’ 9 

It is, therefore, respectfully submitted that the case 
of Atherton vs. Atherton, supra , may not be considered 
by this court as a precedent for decision of the present 
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appeal. However, some of the expressions used by the 
court in Atherton vs. Atherton, supra, may shed light 
upon the question involved in this appeal. It is to be 
borne in mind that the majority opinion expressed in 
Haddock vs. Haddock, 201 U. S. 562, proceeds upon the 
theorv that there is no conflict between the decision of 
the Supreme Court of the United States in that case 
and its decision in the Atherton case. 

At page 162 of the opinion in the Atherton case, the 
court said: 

“The purpose and effect of a decree of divorce 
from the 1 bonds of matrimonv bv a court of com- 

•S • 

petent jurisdiction, is to change the existing status, 
or domestic relation, of husband and wife, and to 
free them both from the bond. The marriage tie, 
when thus severed as to one party ceases to bind 
the other. A husband without a wife, or a wife 
without a husband, is unknown to the law” (Italics 
ours). 

At page 164 of its said opinion, the court further 
said: 


“If a wife is living apart from her husband 
without sufficient cause, his domicile is, in law, 
her domicile, and in the absence of any proof of 
fraud or misconduct on his part, a divorce ob¬ 
tained by him in the state of his domicile, after 
reasonable notice to her, either by personal 
service or by publication in accordance with its 
laws, is valid, although she ever, in fact, resided 
in that state; but, in order to make the divorce 
valid, either in the state in which it is granted, 
or in another state, there must, unless the defend- 
dant appeared in the suit, have been such notice 
to her as the law of the first state requires.” 
(Our italics.) 
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The Supreme Court cited with approval the cases 
of Burlen vs. Shannon, 115 Mass. 438; Hunt vs. Hunt, 
72 N. Y. 718, and Cheely vs. Clayton, 110 U. S. 70. 

The plaintiff contends that there should, in reason, 
be no difference between the right of a husband, who 
has been judicially determined to be the innocent party 
and to whom a decree of divorce a mens a et thoro has 
been granted, to remove to another state and become a 
bona fide resident thereof carrying with him the marital 
res so as to cause his domicile to be her dojnicile in the 
law. Indeed, the authorities are abundant, as will be 
hereinafter pointed out, to the effect that a woman who 
is the innocent party may move from the marital domi¬ 
cile to another state and there establish a bona fide 

I 

legal residence for purposes of divorce, and may 
thereby acquire a separate domicile from that of her 
husband, and that a divorce granted to her under such 
circumstances by the state to which she has removed 
her domicile will be accorded full faith and credit by 
the other states. Surely, there is no difference between 
the situation in which the husband is the innocent party 
and that in which the wife is the innocent party. No case 
has been found, after an exhaustive search of the au¬ 
thorities, specifically on all fours with the instant case. 
But it is respectfully submitted that no artificial dis¬ 
tinctions should be drawn merelv because of sex. The 
rules of law must be determined upon principles of 
logic and reason. It cannot be denied that the plain¬ 
tiff was living apart from the defendant by reason of 
the fault of the defendant; and that, therefore, this 
wife was living apart from her husband without suffi¬ 
cient cause. It, therefore, follows according to the lan¬ 
guage of the Supreme Court, supra, that his domicile 
is, in law, her domicile. Moreover, it cannot be denied 
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that reasonable notice was accorded to her both by 
publication and by personal service or summons in 
accordance with the laws of the State of Virginia. 

In the Atherton case, supra , the court, at page 162 
cited with approval the case of Hawkins vs. Ragsdale, 
80 Ky. 353. In that case the husband and wife resided 
in Kentucky. The wife, the appellant, abandoned her 
husband, who subsequently removed to the State of 
Indiana, where he obtained a divorce from the bonds 
of matrimony by proceeding on constructive service 
and in compliance with the laws of Indiana. The Ken¬ 
tucky court said: 

“A. S. Hawkins, being a bona fide citizen of 
Indiana, and resident therein at the time of the 
proceedings in which the divorce was obtained, the 
decree severing the bonds of matrimony deter¬ 
mines the status of the parties.” (Our italics.) 

By reason of the decree thus obtained in Indiana the 
appellant’s wife was deprived of dower in the lands in 
Kentucky which her deceased former husband owned 
at the time of his death, the court of Kentucky accord¬ 
ing full faith and credit to the Indiana decree obtained 
upon constructive service, obviously, upon the theory 
that the husband as the party abandoned had the right 
to go into a sister state and to acquire therein a bona 
fide legal residence sufficient to enable him to main¬ 
tain successfullv an action in the sister state for the 
divorce. Obviously the court considered that he car- 
ried with him the martial res when he was the party not 
at fault. It is respectfully submitted that the reason¬ 
ing of that case is applicable to the facts involved in the 
present appeal. 
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The appellee in the court below relied also upon 
Bell vs. Bell, 181 U. S. 175, and Streitwolf vs. Streit- 
wolf, 181 U. S. 179. It is respectfully submitted that 
neither of these cases is in point. In the Bell case, 
supra, the opinion proceeded upon a state of facts to¬ 
tally different from the present case. In that case the 
husband who had obtained a decree in Pennsylvania 
was specifically found by the referee not to have been a 
bona fide resident of Pennsylvania. Obviously with 
this state of facts, the court in Pennsylvania had no 
jurisdiction of the husband’s suit for divorce, because 
neither party had a domicile in Pennsylvania, and the 
decree of divorce was entitled to no faith and credit 

I 

in New York, or in any other state. In the Streitwolf 
case, supra, the Supreme Court followed the Bell case, 
the facts being identical in that the plaintiff had not 
acquired a domicile in good faith in the State of North 
Dakota which, of course, was a prerequisite to juris¬ 
diction of a case for divorce. It confirmed the court 
below in its findings of fact that the husband had no 
bona fide domicile in the State of North Dakota when 
he obtained a divorce there, and it was not; alleged that 
the wife ever had an independent domicile in North 
Dakota, or was ever in that state. 

i 

It is respectfully submitted that the decision of the 
Supreme Court of the United States in the case of 
Haddock vs. Haddock, 201 17. S. 562 relied jupon by the 
defendant in the court below, is not in point and is not 
decisive of the instant appeal. In that case a guilty 
husband had fled the martial domicile and had at¬ 
tempted to acquire a separate residence in the State 
of Connecticut, the wife remaining a resident of New 
York, the state of the matrimonial domicile, and she 
there sued the husband and obtained personal service 
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upon him within the State of New York. At page 572 
of its opinion, the Court said that it was beyond dis¬ 
pute that New York was the domicile of the wife and 
domicile of matrimony from which the husband fled 
in disregard of his duty and that the wife was, there¬ 
fore, not constructively present in Connecticut by vir¬ 
tue of a matrimonial domicile in that State, was not 
there individually domiciled, did not appear therein, 
and was only constructively served. The opinion in 
the Haddock case, supra , was concurred in by five of 
the nine justices. Mr. Justice Holmes wrote a strong 
dissenting opinion, and still another dissenting opinion 
was written therein by Mr. Justice Brown. In all, 
Mr. Justice Holmes, Harlan, Brewer and Brown dis¬ 
sented from the majority opinion. It would be futile 
to quote the many eases cited in both the majority and 
dissenting opinions, and the principles of law enunci¬ 
ated therein, for the reason that this Court has fre¬ 
quently had occasion to pass upon this famous case 
as well as the equally famous case of Atherton vs. 
Atherton, supra. We respectfully request that when 
considering these cases it be borne in mind that the 
decisions therein are applicable only to the facts in 
each case. In the Atherton case, supra , the wife as the 
guilty party abandoned the husband, leaving him in 
the matrimonial domicile and attempted to establish a 
separate residence for herself in the State of New 
York. Suit being brought by the innocent and aban¬ 
doned husband in the situs of the matrimonial domi¬ 
cile, service being had upon the wife only by publi¬ 
cation, the judgment therein rendered to him was, by 
the Supreme Court of the United States, ordered to 
be given full faith and credit by the Court of New 
York. In the Haddock case, supra , a guilty husband 
in dereliction of his marital duties, abandoned his 
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wife, leaving her in the matrimonial domicile, and en¬ 
deavored to acquire a bona fide legal residence in a 
sister State, namely, Connecticut. The Supreme Court, 
naturally, held that the guilty husband could not profit 
by his outrageous conduct and could npt, therefore, 
acquire a residence in Connecticut sufficient to grant 
jurisdiction to the Court of Connecticut so that a de¬ 
cree of that court was entitled to full faith and credit 
in the State of New York. It is respectfully submitted 
that neither of these two famous decisions are con¬ 
trolling in the present appeal. 

i 

The most recent discussion by the Supreme Court 
of the United States of its opinion in the Haddock 
case, supra, and the effect which it considers that the 
decision in the Haddock case, supra, is to have, is con¬ 
tained in the case of Williamson vs. Osentqn, 232 U. S. 
619. In that case the facts were as follows: 


The plaintiff was the wife of a citizen of West Vir¬ 
ginia and in consequence of his adultery had separated 
from him and gone to Virginia. Before bringing the 
present action she had brought a suit in West Virginia 
for a divorce, and, pending the present proceedings, 
had obtained a divorce there a vinculo. j This action 
was for damages alleging the defendant to have been 
a party to the adultery. The defendant pleaded to the 
jurisdiction, setting up the plaintiff’s marriage and 


the residence of her husband in West Virginia; in 


other words, that the requisite diversity of citizenship 
did not exist. This plea was overruled and a trial upon 
the merits was had resulting in a verdict for the plain¬ 
tiff which was taken to the Circuit Court;of Appeals, 
and from there to the Supreme Court of the United 
States. At page 625 the Supreme Sourt feaid: 


“If that was their meaning, the motive for the 
change (of residence of the plaintiff) was imma¬ 
terial; for, the plaintiff had a right to select her 
domicile for any reason that seemed good to her. 
With possible irrelevant exceptions the motive 
has a bearing only when there is an issue upon 
the intent. 1 Cheever vs. Wilson, 9 Wallace, 108, 
123 * * * . The very meaning of domicile is the 
technical permanent headquarters that every per¬ 
son is compelled to have in order that certain 
rights and duties that have been attached to it by 
the law mav be determined. In its nature it is 
one, and if in any case two are recognized for 
different purposes it is a doubtful anomaly. The 
only reason that could be offered for not recogniz¬ 
ing the fact of the plaintiff’s actual change, if jus¬ 
tified [italics ours] is in the vanishing fiction of 
identity of person, but if that fiction does not pre¬ 
vail over the facts in the relation for which the fic¬ 
tion was created, there is no reason in the world 
why it should be given effect in any other. How¬ 
ever it may be in England, that in this country a 
wife in the plaintiff’s circumstances may get a dif¬ 
ferent domicile from that of her husband for pur¬ 
poses of divorce [italics ours] is not disputed and 
is not open to dispute. (Haddock vs. Haddock, 201 
U. S. 562; 571, 572.) This she may do without 
necessity but simply from choice, as the cases 
show, and the change that is made as against her 
husband ought to be made as against all. In the 
later decisions the right to change and the effect of 
the change are laid down in absolute terms. (Gor¬ 
don vs. Yost, 140 Fed. 79; Watertown vs. Greaves, 
112 Fed. 183; Shute vs. Sargent, 67 N. H. 305; 
Bucholz vs. Bucholz, 115 Pa. 88; Haddock vs. Had¬ 
dock, supra; Barber vs. Barber, 21 How. 582, 588, 
597, 598.) We see no reason why the wife who has 
justifiably [italics ours] left her husband should 
not have the same choice of domicile for an action 
for damages that she has against her husband for 
a divorce.” 
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It is apparent from the foregoing decision in the 
Osenton case that in its most recent expression, the 
Supreme Court of the United States has considered 
that the case of Haddock vs. Haddock, supra , is author¬ 
ity for the proposition that a wife may get a different 
domicile from that of her husband for purposes of 
divorce and that she may do this without necessity, but 
simply from choice. It is the position of the plaintiff 
that a husband should, in law, possess the same right 
to acquire a different domicile when he is in a circum¬ 
stance comparable to that of an abandoned wife. In 
other words, when he is the innocent party and has been 
so determined by judicial decree. 

It is the contention of the plaintiff that no distinction 
exists in theory between the case wherein the wife, by 
reason of the conduct of the husband, is entitled to 
acquire a separate domicile, and the situation in which 

i 

the parties are living separate and apart tinder a judi¬ 
cial decree of separation. An extensive search of the 
authorities has revealed but a single case wherein this 
doctrine was considered; and, further, whether the 
principle should operate in favor of the husband as 
well as the wife. That was the case of Hunt vs. Hunt, 
72 N. Y. 242, cited with approval by the Supreme 
Court of the United States in Atherton vs. Atherton, 
supra. In the Hunt case the Court said: 

| 

“In certain cases, a married woman may have 
a domicile in another jurisdiction other than that 
of her husband. This is so when thev are living 
apart under a judicial decree of separation [italics 
ours] or where the conduct of the husband has 
been such as to entitle the wife to ah absolute or 
limited divorce. She may acquire a separate 
domicile whenever it is necessary fdr her to do 
so * * * It is evident this reason will also oper- 
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ate in favor of the husband [italics ours], so that 
when he has grounds for a suit by reason of mis¬ 
conduct of the wife she may not so often change 
her domicile as to baffle him in his pursuit of a 
remedy.” 

Prior to the decision of the Supreme Court in the 
case of Atherton vs. Atherton, supra, the leading cases 
in that Court were Cheever vs. Wilson, 9 Wall. 109; 
Barber vs. Barber, 62 IT. S. 582, and Oheely vs. Clay¬ 
ton, 110 U. S. 705. 

In Cheever vs. Wilson, 9 Wall. (U. S.) 109, it was 
held that a wife may acquire a domicile different from 
her husband whenever it is necessary or proper that 
she should haVe such a domicile, and on such a domi¬ 
cile, if the case otherwise allow it, may institute pro¬ 
ceedings for divorce, though it be neither her husband’s 
domicile, nor even the domicile of the parties at the 
time of the marriage or of the offense. At page 123 of 
the opinion the Court uses the following language: 

“The Constitution and laws of the United States 
give the decree the same effect elsewhere which it 
had in Indiana. If a judgment is conclusive in a 
state where it is rendered, it is equally conclusive 
everywhere in the Courts of the United States. 

It is said that petitioner moved to Indiana to 
procure a divorce, and that she never resided 
there. The only question is as to the reality of her 
new residence and of the change of domicile. That 
she did reside in the county where the petition was 
filed is expressly found bv the decree. Whether 
this finding is conclusive, or only prima facie suffi¬ 
cient, is a point on which the authorities are not in 
harmony. We do not deem it necessary to express 
any opinion upon the point. The finding is clearly 
sufficient until overcome bv adverse testimony. 
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None adequate to that result is found in the record. 
Giving to what there is the fullest effect it only 
raises a suspicion that the animus inanendi may 
have been one thing. It is insisted that Cheever 
never resided in Indiana, that the domicile of the 
husband is the wife’s, and that she cannot have a 
different one from his. The converse of the latter 
proposition is so well settled that it would be idle 
to discuss it. The rule is that she may acquire a 
separate domicile whenever it is necessary or 
proper that she should do so. The right springs 
from the necessity for its exercise and endures as 
long as the necessity continues. The proceeding 
for a divorce mav be instituted where'the wife has 
her domicile. The place of the marriage, of the 
offense, and the domicile of the husband are of no 
consequence. ’ ’ 


In Barber vs. Barber, 62 U. S. (21 Howard) 582, the 
Court said, at page 588: 

4 4 The questions made by the bill and the answer, 

and by the argument of counsel, we will state in the 

form of an inquiry. They are as follows: Whether 

a wife divorced a memo et thoro may not have a 

domiciliation in a state of the union different from 

that of her husband in another state, to enable her 

to sue him there by her next friend, ill equity, in a 

court of the United States to carry out a judgment 

and decree which lias been made against him for 

alimony by the courts having jurisdiction of the 

parties and the subject-matter of the divorce?” 
# * # 


At page 593 thereof, it was said: 

! 

4 4 In England it has been decided, that where the 
husband and wife are living apart, under a judi¬ 
cial sentence of separation, that the i domicile of 
the husband is not the domicile of the wife (Eng- 
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lish Law and Equity Reports, Vol. 9, Page 598, 
2 Robertson 545). When Mr. Philemore wrote 
his treatise upon the law of domicile, he said that 
he ’was not aware of any decided case upon the 
question of the domicile of a wife divorced a mensa 
et tlnorOy but there can be little doubt that in Eng¬ 
land, as in France, it would not be that of the hus¬ 
band, but the one chosen for herself after the di¬ 
vorce. He (Mr. Bishop) says, in discussing the 
jurisdiction of courts where parties sought a di¬ 
vorce abroad for a cause which would have been 
insufficient at home, that ‘it was necessary to settle 
a preliminary question, namely, whether for the 
purpose of a divorce suit the husband and wife can 
have separate domiciles; that the general doctrine 
is familiar that the domicile of the wife is that of 
the husband. But it will probably be found upon 
examination that the doctrine rests upon the legal 

dutv of the wife to follow and dwell with the hus- 
%> 

band wherever he goes. If he commits an offense 
which entitles her to have the marriage dissolved, 
she is not only discharged thereby immediately, 
without a judicial determination of the question, 
from her dutv to follow and dwell with him, but 
she must abandon him, or the cohabitation will 
amount to a condonation and bar her claim to re¬ 
cover. In other words, she must establish a domi¬ 
cile of her own, separate from her husband, though 
it may be, or not, in the same judicial locality as 
his. Courts, however, may decline to recognize 
such domicile in a collateral proceeding—that is, a 
proceeding other than a suit for divorce. But 
where the wife is plaintiff in a divorce suit, it is 
the burden of her application, that she is entitled, 
through misconduct of her husband, to a separate 
domicile. So, when parties are already living un¬ 
der a judicial separation, the domicile of the wife 
does not follow that of the husband. * * * The 
general rtile is, that a voluntary separation will 
not give to the wife a different domiciliation in 
law from that of her husband. 
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But if the husband, as is the fact in this case, 
abandons their domicile and his wifq, to get rid of 
all those conjugal obligations which the marriage 
relation imposes upon him, neither giving to her 
the necessaries, nor the comforts, suitable to their 
condition and his station, and relinquishes alto¬ 
gether his marital control, and protection, he 
yields up that power and authority over her which 
alone make his domicile hers, and places her in a 
situation to sue him for a divorce a mensa et thoro, 
and to ask the court having jurisdiction of her suit 
to allow her from her husband’s means, by way of 


alimony, a suitable maintenance and 
Page 597 thereof, it was said: 


support. 


y y 


“We think also that the cases which have been 
cited in this opinion are sufficient to show, what¬ 
ever may have been the doubts in an earlier day, 
that a wife under that judicial sentence of separa¬ 
tion from bed and board [italics ours] is entitled to 
make a domicile for herself, different from that of 
her husband, and that she may, by her next friend, 
sue her husband for alimony.” 

i 

In Cheely vs. Clayton, 110 U. S. 705, the Court said: 


“The courts of the state of the domicile of the 

parties doubtless have jusdisdiction to decree a 

divorce in accordance with its laws,j for any cause 

allowed by those laws, without regard to the place 

of the marriage, or to that of the commission of 

the offense for which the divorce is granted; and 

a divorce so obtained is valid everywhere. (Storey 

Conflict of Laws, Sec. 230-a; Chew vs. Wilson, 

9 Wallace 108; Harvey vs. Farnie,: 84 App. Cas. 

43.) If a wife is living apart from her husband, 

without sufficient cause [italics ours] his domicile 

is, in law, her domicile; and in the absence of any 

proof of fraud or misconduct on his part, a divorce 

obtained bv him in the state of his domicile after 
%> 
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reasonable notice to her [italics ours] either by 
personal service or by publication, in accordance 
with its laws, is valid, although she never in fact- 
resided in that state. (Burlen vs. Shannon, 115 
Mass. 438; Hunt vs. Hunt, 72 N. Y. 218) but in 
order to make the divorce valid, either in the state 
in which it is granted or in another state, there 
must, unless the defendant appeared in the suit, 
have been such notice to her as the law of the state 
requires.” 

It is apparent from the foregoing and leading de¬ 
cisions in the Supreme Court of the United States that 
that Court has consistently held that a wife who is the 
innocent party may either retain her residence in the 
matrimonial domicile and there institute a suit for 
either limited or absolute divorce, or migrate to an¬ 
other State and thereby establish a separate domicile 
from that of her husband for the purposes of divorce. 

On many occasions in the foregoing opinions of the 
Supreme Court of the United States, that Court cited 
with approval the leading case of Burlen vs. Shannon, 
115 Mass. 438, in which case at page 446 et seq. the 
Court said: 

“The object of this action is to recover for board 
and lodging furnished by the plaintiff to Harriet 
N. Shannon, who was once the wife of the defend¬ 
ant, and who claimed to be such at the time of his 
death. It sought to recover for board and lodging 
furnished to her from February, 1860, to Feb¬ 
ruary, 1866. It was brought against him in his 
lifetime, and is now defended by the administra¬ 
tors of his estate. 

“In a similar action brought by this plaintiff 
against him for board furnished from June, 1850, 
to July, 1853, the jury at the September term, 1858, 
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returned a general verdict for the defendant, and 
also found specially that Mrs. Shannon, during the 
period for which board was claimed in that action, 
‘lived separate from her husband without his con¬ 
sent, and without any justifiable cause;’ and on 


On the trial 
to prove that 


that verdict judgment was rendered, 
of the present action, plaintiff offered 
Mrs. Shannon left her husband in 1846 on account 
of acts of cruelty which justified her in leaving him, 
but this evidence was rightly rejected as incon¬ 
sistent with the finding and judgment in the former 
action, which conclusively established, between the 
parties to that action, who are the parties to this, 
that she had no justifiable cause fori leaving him. 
(Burlen vs. Shannon, 14 Gray 437; Burlen vs. 
Shannon, 99 Mass. 200, 205.) * *i * The re¬ 

maining and principal question in the case is of 

the validitv of the decree of divorce from the bonds 
* 

of matrimony obtained by the husband in Indiana, 
in 1856, for the cause of five years desertion by the 
wife. 

“It appears by the record of the case in which 


was given to 
at her abode 


that decree was rendered, that notice; 
the wife by the leaving of a summons; 
in this commonwealth, and by publication in a 
newspaper in Indiana. * * * Upon this bill 

of exceptions, it must be assumed that the proceed¬ 
ings and decree were in accordance with the laws 
of Indiana. 

“* * * For the purpose of jurisdiction in 

case of divorce, the general rule is that the domi¬ 
cile of the husband is the domicile of the wife also, 
or, as stated by Mr. Justice Wilde, ‘The wife could 
not acquire a domicile separate from her husband, 
and although they lived apart, she still followed 
his domicile,’ Greene vs. Greene, 11 Tucker Pick 
410, 415. The only exception to this rule so far 
recognized by this court, is that an innocent wife 
may, under some circumstances, have a separate 
domicile for the purpose of sustaining a libel 
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against a guilty husband; not that a wife who has 
left his house and is living apart from him with¬ 
out cause, has such a separate and exclusive domi¬ 
cile as will prevent him, if in good faith domiciled 
elsewhere from obtaining a divorce from her in 
the place of his domicile. 

“In Hood vs. Hood, 11 Allen, 196, the parties 
together removed from this state to Illinois and 
resided there some years. The wife then deserted 
the husband, and returned to Massachusetts and 
after residing here, the husband entered into an 
agreement for her separate maintenance. He aft¬ 
erwards applied in Illinois, before and after notice 
to her by publication in that state, obtained a 
decree of divorce from the bonds of matrimony for 
her desertion. This court held that as the hus¬ 
band’s domicile was in Illinois and his domicile 
was, in law, the domicile of the wife, the decree of 
divorce there obtained by him was valid and con¬ 
clusive against her. And it has since been decided 
that that decree, being conclusive between the 
parties upon the subject whether the marriage be¬ 
tween them was dissolved was equally conclusive 
upon that subject in an action between any persons 
whatever (Hood vs. Hood, 110 Mass. 463). 

“The case at bar is not distinguishable from 
that of Hood vs. Hood. At the time of Mr. Shan¬ 
non’s removal to the state of Indiana, his wife was 
living apart from him, and, as the jury have found, 
without justifiable cause. Such being the fact, a 
new domicile acquired by him in that state was, in 
law, her domicile, and the courts of that state have 
jurisdiction of the cause and parties; and the 
divorce there obtained must, by the expressed 
terms of the general statute (Chapter 107, Section 
55) be held valid and effectual in this common¬ 
wealth. Exceptions overruled.” (Our italics.) 

The quotation in the above case: 
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“Not that a wife who has left his house and is 
living apart from him without cause, has such a 
separate and exclusive domicile as will prevent 
him, if in good faith, domiciled elsewhere, from 
obtaining a divorce from her in the place of his 
domicile” 

i 

is particularly applicable to the facts in the present 
appeal, as well as the last paragraph of the above quo¬ 
tation. It is submitted, therefore, that the: defendant 
was living apart from the plaintiff without justifiable 
cause and that the new domicile acquired by him in the 
State of Virginia was, in law, her domicile; and the 
court of the State of Virginia had jurisdiction of the 
cause and of the parties; and the divorce there ob¬ 
tained must be held valid and effectual in the District 
of Columbia. 

No case precisely in point has arisen in the District 
of Columbia. The validity of Virginia decrees has 
been several times before the Court of Appeals of the 
District of Columbia. In Thompson vs. Thompson, 
35 App. D. C., p. 14, which was affirmed by the Supreme 
Court of the United States in 226 U. S. at page 551, 
at page 17 this Court said: 

i 

J 

“Lying at the very root of this controversy is 

the validity of the Virginia decree. It; is insisted 

bv counsel for the husband that this decree offered 
* 

a complete bar to the right of the wife! to recover 
in this action. The first section of the fourth 
article of the Constitution of the United States 
provides: ‘Full faith and credit shall be given in 
each state to the public acts, records, and judicial 
proceedings of every other state. And the Con¬ 
gress may, by general laws, prescribe the manner 
in which such acts, records and proceedings shall 
be proved, and the effect thereof.’ Congress in 
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the exercise of the power thus conferred, enacted 
that: ‘The said records and judicial proceedings, 
so authenticated, shall have such faith and credit 
given to them in every court within the United 
States as thev have bv law or usage in the courts 
of the state from which they are taken.’ (U. S. 
Rev. Stat. Sec. 905.) 

“It is clear that this provision of the Consti¬ 
tution intended to promote certainty and uniform¬ 
ity among the states, and to regard the judgments 
of one state as binding and conclusive in all the 
other states, except where challenged for lack of 
jurisdiction of the court of the state where origi¬ 
nally rendered. It is elementary that where the 
full faith and credit clause of the Constitution is 
invoked to compel in one state the enforcement of 
a judgment rendered in another, the question of 
the jurisdiction of the court entering the decree, of 
the subject matter and person of the defendant, is 
always an open one (Cases cited.) * * *. 

“We think the case of Atherton vs. Atherton, 
181 U. S. 155, is decisive of this case. The facts in 
that case and this are identical. * * *(page 19.) 

“But it is insisted bv counsel for the wife that 

* 

the Virginia decree is not entitled to full faith and 
credit in this district under the decision of the 
Supreme Court in the case of Haddock vs. Had¬ 
dock, 201 U. S. 562. The facts in that case are 
entirelv different from those in the case at bar. 
There, matrimonial domicile was in the State of 
New York, and the husband abandoned the wife 
[italics ours] leaving her at the matrimonial domi¬ 
cile, and taking up his residence in the State of 
Connecticut, where he subsequently acquired a de¬ 
cree of divorce upon constructive service. The 
decree was made upon the wrongful representation 
of the husband that the wife had deserted him 
when, in fact, he was the one guilty of desertion 
[italics ours]. It will be observed that the facts 
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of that case do not correspond with those in the 
case before us. There the husband abandoned the 
wife in the state of the matrimonial domicile and 
fled to a foreign state, where he secured a divorce 
which he sought to have accorded full faith and 
credit in the state of the matrimonial domicile. 
Here, the wife abandoned the husband in the state 
of matrimonial domicile, where the husband sub¬ 
sequently secured a decree of divorce which he 
seeks to have given full faith and credit in the 
jurisdiction to which the wife fled and: took up her 
residence. The decision in Atherton vs. Atherton, 
181 U. S. 155, is approved by the court in the de¬ 
cision in Haddock vs. Haddock. * * * Inas¬ 

much as the decision in Haddock vs. Haddock is 
based upon a state of facts the exact antithesis of 
that in the case at bar, and the facts in Atherton 

vs. Atherton are exactlv similar to those in the 

% 

case before us, we will not concern ourselves with 
the distinctions in the Haddock case, but will ad¬ 
here to the decision in the Atherton case as bind¬ 
ing upon us and conclusive of the question here 
under consideration. * * * (Page 21.) 

“ Inasmuch as the Virginia decree i$ res ad judi¬ 
cata, and binding in this district under the full 
faith and credit clause of the Constitution, it fol¬ 
lows that the bill below should have been dismissed 
upon the plea of the Virginia decree in bar of this 
action. * * * The settled rule of law is that 

jurisdiction having attached in the original case, 
everything done within the power of that jurisdic¬ 
tion, when collaterally questioned, is to be held 
conclusive of the rights of the parties unless im¬ 
peached for fraud. Every intendment is made to 
support the proceedings. It is regarded as if it 
were regular in all things, and as irreversible for 
error. In the absence of fraud, no question can be 
collaterally entertained as to anything lying with¬ 
in the jurisdictional sphere of the original case. 
Infinite confusion and mischief would! ensue if the 
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rule were otherwise. Hence, that question is not 
open for investigation here. * # * It is com¬ 

mendable practice, where summons or notice has 
been published, to give personal service to the non¬ 
resident defendant, and such personal service is 
never regarded as an abandonment of notice by 
publication.” (Page 25.) 

It will be noted that the facts in the Thompson case, 
supra , were precisely in point with those in the Ather¬ 
ton case, supra. And this Court in the Thompson case 
stated the effect which it considered that the decision 
in the Haddock case, supra , had. The foregoing case 
is further an authority for the proposition that the 
Virginia decree is res ad judicata. 

In Rhodes vs. Rhodes, 36 App. D. C. 262, at page 266, 
this Court said: 

i ‘As that court (Virginia) had jurisdiction to 
decree a divorce in a proper case, the presumption 
of regularity attaches to its proceedings in the 
absence of proof. It is a serious thing to refuse to 
give credit to judgments and decrees of the courts 
of a state of the Union whose general jurisdiction 
of the subject matter is undoubted, by reason of 
special facts and circumstances that would deprive 
them of all the jurisdiction in a particular case.” 

The latest decision of this Court which is clearly dis¬ 
tinguishable from the facts involved in the present ap¬ 
peal is that of Benson vs. Benson, decided April 20, 
1930, and reported in 40 Fed. (2nd) 159. In that case 
the plaintiff was, by reason of the conduct of the de¬ 
fendant with the corespondent named therein, com¬ 
pelled to leave the defendant on that account, and he, 
being the party at fault, went to the state of Illinois 
where, by fraud and deceit practiced by him upon the 
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Illinois court, secured, in Cook County, Illinois, a de¬ 
cree of divorce from the plaintiff in the action in the 
court below. Said the Court, at page 160: 


“As to the Illinois decree, it is sufficient to say 
that this court has consistently held that a decree 
of divorce, obtained by a resident in a state which 
has never been the matrimonial domicile, and in 
which the husband obtained a simulated residence 
for the sole purpose of enabling him to procure a 
divorce therein is not entitled to full faith and 
credit when pleaded by the defendant in the courts 
of the matrimonial domicile against the plaintiff 
ivho had received no notice of the divorce pro¬ 
ceedings in the said state.” (Our italics.) 


In Jacobi vs. Jacobi, 45 App. D. C. 442, the Court 
held that defendant husband had never provided the 
plaintiff wife with a home, and she had been compelled 
to reside with her mother, and he had contributed but 
little to her support. He had been granted a decree of 
absolute divorce in Florida, and the legality of the 
Florida decree was attacked. Moreover,! she had no 
notice of the pendency of the divorce suit in Florida, 
and averred that the defendant husband was still a 
legal resident of the District of Columbia, and that the 
divorce granted by Florida was procured by the prac¬ 
tice of fraud upon the Florida courts. 


In Diggs vs. Diggs, 53 App. D. C. 56, the court held 
that a decree of divorce obtained by the husband in a 
state which had never been the matrimonial domicile, 
and in which the husband obtained a simulated resi¬ 
dence for the sole purpose of enabling him to procure 
a divorce therein, is not entitled to full faith and credit 
when pleaded by the defendant in the courts of the 
matrimonial domicile against the plaintiff who had re- 
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ceived no notice of the divorce proceedings in the other 
state. In that case the husband also had, without cause, 
abandoned the wife, leaving her in the matrimonial 
domicile in departing to the State of Virginia; and, in 
substance, moreover, it was averred that by a simu¬ 
lated residence and fraud practiced upon the Virginia 
court, that court lacked jurisdiction. At page 58 of the 
opinion, the court used the following pertinent lan¬ 
guage : 


“Considering the testimony in its entirety, it 
fairly appears therefrom that the defendant had 
long been domiciled in the District of Columbia, 
being employed there as a chauffeur; that he had 
left plaintiff in the month of February, 1917, com¬ 
plaining of her conduct; that these complaints 
were not sustained by the weight of the evidence 
produced at the trial; that the Juvenile Court of 
the District of Columbia had adjudged the defend¬ 
ant to pay plaintiff a certain weekly allowance for 
her support; that the defendant in the month of 
October, 1919, pretended to remove his residence 
to the State of Virginia; that, in fact, the alleged 
removal was not genuine but was a pretense only, 
and did not have the effect in law of an actual 
removal of the defendant’s domicile from the Dis¬ 
trict to that jurisdiction.” 

There can, in the present case, be no doubt that the 
plaintiff did not obtain a simulated residence for the 
sole purpose of enabling him to procure a divorce in 
the State of Virginia, and further it is undoubted that 
the plaintiff received ample notice of the divorce pro¬ 
ceedings and participated therein to a certain extent, 
as hereinbefore set forth. 

Having considered all of the leading and pertinent 
cases in the Supreme Court of the United States and 
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in this Court, we shall now proceed to a consideration 
of the leading cases in the various State courts, many 
of which have been cited with approval by the Supreme 
Court of the United States. 

i 

The latest expression of an appellate court of a State 
upon a state of facts analogous to those involved in this 
appeal, and the reasoning thereof which, it is respect¬ 
fully submitted, is applicable to the facts of this case, 
is that of Richards vs. Richards, 230 N. Y. Supp. 579, 
decided July 24, 1928. In that case the Court said: 

“This was an action brought by Henry Richards 
against Helen Richards for annulment of mar¬ 
riage on which there was a judgment for the de¬ 
fendant. The action was predicated upon the 
ground that a prior divorce obtained in Ohio by 
the defendant’s first husband was void, the present 
action being instituted by the defendant’s second 
husband. The defendant and one Neiberg had 
married in New York Citv. The defendant left the 
bed and board of her then husband without legal 
justification. That husband, Neiberg, later secur¬ 
ed employment, established a residence and ob¬ 
tained a decree of divorce from the defendant in 
the State of Ohio by publication. She was not per¬ 
sonally served in the State of Ohio, nor did she in 
any manner appear in that action. Thereafter the 
defendant and the plaintiff were married in New 
York. j 

“The question here involved is whether the di¬ 
vorce obtained bv the defendant ’s first husband, by 
publication in Ohio, without personal service upon 
her, and without her personal appearance, should 
be given full faith and credit in this State (New 
York). If the divorce of the defendant Neiberg 
is not recognized in this State, then the defendant 
had a husband living at the time of her marriage 
to the plaintiff and the marriage is void. 

i 

i 
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“The exact question here involved, apparently, 
has not yet reached our highest court, and, there¬ 
fore, its determination by that court cannot have 
been forecast * * * If the State of Ohio was 

the matrimonial domicile of the defendant Neiberg 
at the time of the commencement of the divorce 
proceedings in that State, full faith and credit 
must be given to the judgment of the Ohio court, 
even without personal appearance by the defend¬ 
ant or personal service upon her within that state 
(Atherton vs. Atherton, 181 U. S'. 155; Haddock 
vs. Haddock, 201 U. S. 562, 570; Hubbard vs. Hub¬ 
bard, 228 N. Y. 81). 

“If the matrimonial domicile of the defendant 
Xeiberg was the State of New York during the 
pendency of the Ohio action, then without personal 
service upon the defendant in a foreign state, or 
her appearance in the action, the divorce would not 
be recognized by the courts of this State (Had¬ 
dock vs. Haddock, 201 U. S. 562). 

“The domicile of the husband remains the domi¬ 
cile of the wife except she acquire a separate domi¬ 
cile by such conduct on his part as justifies her in 
abandoning him. When the wife abandons her 
husband without cause he mav obtain a divorce in 
the state of his domicile under the law r s of that 
state, which will be effective in every state (Ather¬ 
ton vs. Atherton, 181 IT. S. 155). 

“The decisions of this State lead this Court to 
the conclusion that full faith and credit must be 
given to the decree of the Ohio Court divorcing the 
defendant from her husband, Neiberg. Here the 
defendant left her husband, Neiberg, without 
cause, both for a time remaining in the state of 
their matrimonial domicile, that her husband, Nei¬ 
berg, later established a bona fide domicile in Ohio 
* * * The State of Ohio w r as, at the time of the 

commencement of the action in that State, the 
actual, legal bona fide domicile of the defendant 
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husband, Neiberg. The defendant having aban¬ 
doned him without cause, he was not required to 
seek her out and invite her to his new home in 
order to acquire a new domicile. The State of 
Ohio, therefore, became his permanent domicile, 
as well as the constructive domicile of the defend¬ 
ant, and, therefore, the matrimonial domicile of 
the defendant and her husband, Neiberg (North 
vs. North, 93 N. Y. Supp. 512; Gilson vs. Airy, 169 
N. Y. Supp. 242; Hood vs. Hood, 11 Allen, Mass. 
196; Burlen vs. Shannon, 115 Mass. 435). 

“The marriage of the defendant and Neiberg 
was, therefore, legally dissolved by the judgment 
of a competent court of the State of Ohio, to which 
this Court accords full faith and credit. The sub¬ 
sequent marriage of the plaintiff to the defendant 
was, therefore, valid.” (Our italics.) 

Rocco vs. Rocco, 228 N. Y. Supp. 405: 

This was an action for annulment of marriage by 
Erma Rocco against Sebatian Rocco. In the court 
below the complaint was dismissed. The pertinent 
facts are that the parties were married in New York 
June 7, 1923, and lived together until March of 1926. 
The plaintiff sought to annul the marriage upon the 
ground that at the time it was entered intd the defend¬ 
ant had another wife living. The defendant, on Au¬ 
gust 31, 1920, married Harriet McCoon, jwho is still 
living, and who obtained a divorce from him in Penn¬ 
sylvania, April 20, 1923, the validity of which divorce 
was questioned in this case; but the court said that the 
defendant went to Pennsylvania with the intention of 
remaining there and of not returning to the State of 
New York, that he intended to make his home in that 
State, to obtain a domicile and become a resident and 
citizen thereof, and that the domicile thus secured con¬ 
tinued until a new one was obtained. It, therefore, 


35 



found that at the time the divorce proceeding was insti¬ 
tuted in Pennsylvania he was domiciled in that State 
and had been so domiciled for more than one year and 
that at the time publication was had of the process and 
at the time the decree of divorce was granted in Penn¬ 
sylvania defendant was domiciled in State and a citi¬ 
zen thereof. Said the Court: 

“It appears from the evidence that the defend¬ 
ant's first wife abandoned him without cause and 
refused to live with him. Therefore, she could 
not acquire a domicile apart from her husband 
and his domicile was hers. A divorce granted 
in the state of domicile upon constructive service, 
without her appearance, is valid. (North vs. North. 
93 N. Y. Supp. 512; Dean vs. Dean, 241 N. Y. 
240.)” 

In Knill vs. Knill, 195 N. Y. Supp. 398, at 401, -when 

speaking of an unjustifiable abandonment by the wife 

and the abilitv of the husband to move his domicile 

and carrv constructivelv the matrimonial domicile of 
* * 

the parties with him, the Court said: 

“If he liad acquired it (bona fide legal resi¬ 
dence in Nevada) his domicile there would have 
been her domicile—actual, if she followed, and 
constructive if she did not.” (Hood vs. Hood, 
11 Allen 196; Burlen vs. Shannon, 115 Mass. 438.) 

In upholding a decree of divorce obtained in Nevada 
by a husband who had been long before separated 
from his wife bv reason of her misconduct and to 

mi 

whom he had contributed for her support, the New 
York court, in Hatch vs. Hatch, 187 N. Y. Supp. 568, 
upon a state of facts almost analogous to those in¬ 
volved in this appeal, held as follows in Hatch vs. 
Hatch, 187 N. Y. Supp. 568: 
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“Action by Maude Hatch against Edward Hatch 
for divorce. Decree for defendant. 

i 

• i 

“This case turns upon the validity of the de¬ 
cree of divorce obtained by the defendant in Ne¬ 
vada. About a year after the divorce was obtained, 
the defendant married in Nevada, and this action 
for divorce was brought by his first! wife based 
upon the defendant’s relations with his second 
wife. 

j 

“Long before the defendant went I to Nevada, 
he and the plaintiff lived in this States where they 
were married. While living here, plaintiff de¬ 
serted defendant and lived apart from him for a 
long time although he contributed toward her 
support [italics ours]. Later the defendant moved 
to New Jersey and lived there a shoft time and 
still later went to Nevada. There he later sued 
the plaintiff for divorce. The plaintiff did not 
appear in the action and no papers were served 
upon her within the State of Nevada. She was 
served with the papers in this state. The de¬ 
fendant’s business took him to Nevada and he 
did not go there merely for the purpose of acquir¬ 
ing a residence in order to bring an action for a 


divorce. The parties had separated long prior 
to that time. The defendant, when he went to 
Nevada, did not abandon the matrimonial domi¬ 
cile here, for the plaintiff previously had deserted 
the defendant and, thus, the matrimonial domicile 
had been terminated. Under the facts here found, 
the divorce obtained by the defendant in Nevada 
must be held to be valid (North vs. North, 93 N. Y. 
Supp. 412; Kaufman vs. Kaufman, 160 N. Y. Supp. 
19). Judgment for defendant.” 

In an elaborate opinion of the New York court in 
Rontey vs. Rontey, 166 N. Y. Supp. 818,j while com¬ 
menting on the old case of North vs. North, 93 N. Y. 
Supp., and the leading cases of Haddock Vs. Haddock, 
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supra, and Atherton vs. Atherton, supra, and the fact 
that the decision of North vs. North, supra, is not in 
conflict with the leading cases in the Federal courts, 
at page 819 of its opinion said: 

“North vs. North, 93 N. Y. Supp., is relied upon 
by the defendant to support his defense that the 
Maine decree is a bar to this action. In that case 
the plaintiff abandoned the defendant and refused 
to live with him. He thereafter moved to Cali¬ 
fornia and obtained a divorce on the ground of de¬ 
sertion. She was not personally served in Cali¬ 
fornia. It w~as held that bv her abandonment the 
matrimonial domicile was broken and that defend¬ 
ant had acquired a new domicile in California, and 
that the decree there was a bar to her action for 
support. * * * I cannot find that that doctrine 
has ever been passed upon by our Court of last 
resort or by the United States Supreme Court. 
The decision of the Special Term in North vs. 
North was affirmed by the Appellate division. 

“In Atherton vs. Atherton, 181 U. S. 155, which 
is cited in North vs. North, the plaintiff and defend¬ 
ant married in New York but moved to, and lived 
for some time in Kentucky. Plaintiff then left her 
husband, claiming to be justified in so doing, and 
returned to New York. The-defendant thereafter, 
without personal service of process in Kentucky, 
obtained a decree of divorce against her there on 
the ground of abandonment. Our Court of Ap¬ 
peals held in an action brought by her for a separa¬ 
tion on the ground of cruelty, that she had acquired 
a new domicile in New York, and that the Ken¬ 
tucky decree was made without jurisdiction of her 
person and did not bar her action. The Supreme 
Court of the United States reversed this judg¬ 
ment and held that she was bound by the Ken¬ 
tucky decree; that Kentucky was the undoubted 
domicile of the husband, and the only matrimonial 
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domicile of the husband and wife and that she was, 
therefore, precluded from justifying her abandon¬ 
ment by alleging his cruel conduct. 

* 4 In Haddock vs. Haddock, 201 U. | S'. 561, the 
parties married in New York and immediately sep¬ 
arated. The husband went to Connecticut and ob¬ 
tained a divorce upon constructive service only. 
The wife continued to reside in New York, and 
subsequently brought an action for a separation. 
It was held that Connecticut was never the actual 
or constructive matrimonial domicile, since the 
husband had deserted the wife in New York and 
that the Connecticut decree did not bar her action. 

“It is established by all these cases that con¬ 
structive service of process is effective to support 
a decree only where the defendant is actually or 
constructively [italics ours] domiciled within the 
territorial jurisdiction of the court pronouncing 
such decree. The domicile of the husband alone is 
insufficient to confer such jurisdiction,;unless such 
domicile constructively includes that of the wife as 
well. [Italics ours.] North vs. Norths supra, can 
only be reconciled with decisions of the United 
States Supreme Court by bringing it within this 
principle. Applying it to facts of that case, we 
have the case of a husband free at all times to se¬ 
cure and acquire such domicile as he deem con¬ 
venient and proper. Any new domicile thus ac¬ 
quired became at once the wife’s domicile, actual 
if she follow and live with him, constructive, if she 
refuse. Although she had abandoned him, she was 
at all times at liberty to return to him at any domi¬ 
cile he might have chosen. The new domicile of 
the husband in California, therefore, became the 
domicile of the w T ife. She was, therefore, a citizen 
of California, and, as such, subject to the provi¬ 
sions of its statutes for substituted service, and 
bound by the decree. This seems to be as far as 
our courts have gone. 
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“* * * The decisions of the United States Su¬ 
preme Court establish the principle that a decree 
rendered by a court of the matrimonial domicile 
upon constructive service is binding on the defend¬ 
ant therein, but that a decree rendered upon like 
service by a court of the husband’s domicile, ac¬ 
quired after deserting his wife [Italics ours], is 
without jurisdiction.” 

Kaufman vs. Kaufman, 160 N. Y. Supp. 19, was 

an action to annul a marriage existing between 

the plaintitf and defendant on which there was a 

judgment for the defendant dismissing the complaint 

upon the merits. The ground of the action was that 

the defendant had a former husband living at the time 

of the marriage of the parties. The defendant asserted 

a valid decree of divorce obtained by her in the State 

of Nevada, dissolving the marriage between her and 

her former husband, one Bucklv. The defendant and 

Buckly were married in New York City and lived there 

for approximately a year when Buckly left her, roving 

about the country pursuing the calling of a vaudeville 

actor. The plaintiff in the instant action repeatedly 

urged the defendant to marry him, which she refused, 

because she did not know whether Bucklv was alive or 

* * 

dead. The defendant finally yielded to the plaintiff’s im¬ 
portunities, decided to marry him, and she established 
a residence in Beno, Nevada, and there instituted suit 
for an absolute divorce against Buckly in that State on 
the ground of desertion. No personal service was ef¬ 
fected upon Buckly in her action in Nevada, but on 
proof of service by publication a decree of absolute di¬ 
vorce was entered in the Nevada courts in favor of the 
defendant against Buckly. She remained in Nevada 
for a considerable oeriod of time after the decree and 

a. 

then returned to New York. The plaintiff and the de¬ 
fendant, about a year and a half after the Nevada de- 
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cree, were married. Then they separated about two 
years later and the present action was commenced. 
Plaintiff relied upon a line of cases holding that the 
courts of the State of New York will not: recognize a 
decree of divorce rendered in another state against a 
resident of the State of New York who is; not person¬ 
ally served with a summons within either state. The 
Court at page 23 of the opinion said: 

j 

‘ ‘ There is another ground upon which the judg¬ 
ment should go, for the defendant Bucklv admit¬ 
ted that he deserted the defendant in the State of 
New York, that he failed to support her and had 
not contributed anything to her support for a 
period of over ten years. When Bucjdy deserted 
and abandoned his wife in the State of New York, 
the matrimonial domicile was broken and the de¬ 
fendant was free to select any other domicile which 
she desired, and, after having established her own 
matrimonial domicile is entitled to institute an 
action for divorce in that forum. A different sit¬ 
uation would have arisen if the defendant had 
abandoned Buckly, for then the matrimonial domi¬ 
cile would have continued in this State and she 
could not have obtained a valid decree in a foreign 
jurisdiction. 

“Buckly, after abandoning the plaintiff, could 
not obtain a valid decree in any other state, for he 
wilfully deserted his wife. She did not, hovrever, 
being the innocent party, and the Ney York mat¬ 
rimonial domicile having been broken, she was free 
to acquire a domicile wherever she pleased. * * * 
She went to Reno, Nevada, in the furtherance of 
her intention to live permanently in the West and 
remained there for months after the decree of di¬ 
vorce vras granted, when at the request and re¬ 
peated solicitation of the plaitntiff she returned to 
the State of New York. This is undisputed. * * * 
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The parties did not marry until a year and a half 
after the Nevada decree. Under these circum¬ 
stances there is no reason why the Court should 
reject the undisputed testimony of the defendant 
with regard to the bona fides of the domicile in 
Nevada, especially upon the urging of the plain¬ 
tiff, who, after assisting the defendant to obtain 
the Nevada decree and induced her to marry him 
on the strength of it now seeks to have the Court 
declare that what he did was wrong and in bad 
faith, and thus enable him to profit by his own 
wrong. 

“Therefore, the former husband of the defend¬ 
ant having deserted her in the State of New York, 
and the matrimonial domicile in this State having 
been thus broken, and the defendant having, as she 
had a right to do, acquired a separated domicile in 
Nevada, where she remained longer than the statu¬ 
tory period, and having remained there for months 
after the decree was granted until she changed her 
domicile to the State of New York at the request 
of plaintiff, this Court will not refuse recognition 
of the foreign decree. (North vs. North, 93 N. Y. 
Supp. 512.) 

“Judgment for defendant dismissing complaint 
upon the merits.’’ 

The reasoning of the law urged upon the Court by the 
appellant herein is aptly stated in the opinion of the 
New York court in the case of North vs. North, 93 N. Y. 
Supp., 512, in which opinion, at page 513, the Court 
said: 


“The plaintiff and the defendant being domi¬ 
ciled as husband and wife in the State of New 
York, the plaintiff voluntarily and without cause 
separated from the defendant and refused to live 
with him. Thereafter the defendant gave up his 
domicile in the State of New York and went to 
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the State of California for the purpose of actually 
and in good faith acquiring a permanent domicile 
there, and he took’ up his permanent domicile 
there actually and in good faith. The plaintiff 
remained in the State of New York. After being 
so domiciled in California for three years, the 
defendant began an action there for a divorce 
from the plaintiff on the ground of desertion by 
her. She was served with summons by publica¬ 
tion, and also by the delivery of the Same to her 
personally in the State of New York, all in ac¬ 
cordance with the statute of California for such 
cases, and she suffered the action to gd by default, 
and judgment of divorce was obtained against 
her. After six years of residence in| California, 
the defendant returned to this State (New York) 
and this action was commenced. 

“The question presented is whether the judg¬ 
ment in California is a bar to the present action. 
The sole point is whether the substitiited service 
of the summons gave the court extra territorial 
jurisdiction in the action. 

The rule established bv the decisions in this 
State is that if one spouse abandons the matrimo¬ 
nial domicile in this State and goes into another 
State, and becomes domiciled there, and obtains 
a judgment of divorce there in an action in which 
the defendant was not served with process in that 
state, or in which he, or she, did not appear, such 
judgment has no extra territorial effect, and is. 
therefore, a nullity in this State. 

“But the case at bar is different. The defend¬ 
ant did not abandon the matrimonial domicile in 
this State. On the contrary, the plaintiff severed 
and terminated the matrimonial domicile here by 
abandoning the defendant, and when thje defendant 
left the state thev had no matrimonial domicile 

•' i 

here. The unity and domicile had been severed 
and ended by the plaintiff. j 
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“This case is, therefore, not within the said 
rules of our decisions which should not be ex¬ 
tended, according to the great preponderance of 
judicial opinion; and I see no reason to hold that 
this husband could not sue in his own domicile for 
a divorce, and why the Court there did not acquire 
such jurisdiction as entitles its judgment to full 
extra territorial effect under the full faith and 
credit clause of the Federal Constitution. To hold 
otherwise would be to hold that an abandoned 
spouse can never get relief except by suing in the 
state in which he, or she, was abandoned and the 
matrimonial domicile severed and terminated bv 
the errant spouse (Atherton Case, 181 U. S’. 155) 
or else the state in which the errant spouse may 
be found; unless personal service of the defend¬ 
ant be obtained in the state in which the action 
is brought, or the defendant submit to the Court’s 
jurisdiction by appearance in the case. * * * 

“But, by the decision in the Atherton Case, if 
the husband has sued in the state of the last matri¬ 
monial domicile, i.e., New York, such substituted 
service would have given every jurisdiction, extra 
territorial, as well as territorial. The principle 
of this decision seems to me to obviously extend 
to any new domicile an abandoned spouse may 
afterwards acquire. If the abandoned spouse may 
get full jurisdiction over his case by substituted 
service in the state of the last matrimonial domi¬ 
cile, why can he not get it in a state he removes 
to and domiciles in ? What difference does it make 
to the errant spouse whether such jurisdiction be 
got in one state or another other than that of her 
own domicile? I see no answer to the question 
and surelv our courts will not answer it in the 
negative through mere obstinacy. 

“The abandoning spouse cannot get such juris¬ 
diction in the state of his or her new domicile; but 
the case of the abandoned spouse is altogether 
different. Judgment for the defendant.” 


44 


An old case frequently cited with approval is that 
of Payson vs. Payson, 34 N. H. 518, in the course of 
which opinion, at page 522, the Court said i 

“In the present case, the cause of divorce com¬ 
menced in Massachusetts, where the parties were 
then resident, the libelee there deserted his wife, 
and absented himself from her without cause, and 
without making suitable provision for her, being 
of sufficient ability. He then, without cause, and 
without her consent, abandoned and discarded 
her, and refused to cohabit with her. j 

“In this state of their relations, she removed 
to this state (New Hampshire) for the purpose 
of procuring employment, and of earning her live¬ 
lihood, and since made her domicile here. Being 
thus deserted and abandoned, she had a right to 
provide herself a new domicile, separate from 
her husband. (Prary vs. Frary, 101 N. H. 62; 
Kimball vs. Kimball, 13 X. H. 35; Masten vs. 
Masten, 15 N. H. 160.) * * * The evidence here 
tends to show” the change of residence in this case 
to have been made in good faith, and the deser¬ 
tion and abandonment bv the libelee having con- 
tinued for the entire period of three years, after 
new domicile acquired here, constitute the cause 
of divorce, and divorce is therefore decreed.” 

The Supreme Court of Florida, in Taylor vs. Taylor, 
64 Florida 521, at page 524, used the following lan¬ 
guage, which it is respectfully submitted; is decisive 
of the instant appeal: i 


“Decree of divorce obtained by a wife who sep¬ 
arates from her husband for adequate cause and 
in good faith and removes to another state wuth 
the intention of permanently residing there and 
becomes a bona fide resident there is valid as 
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first residence and is served only by publication 
without any appearance by him in the state in 
which the decree is rendered. (Dunham vs. Dun¬ 
ham, 162 Ill. 589; Cheever vs. Wilson, 4 Wallace, 
IT. S. 108; Ditson vs. Ditson, 4 R. I. 87.) ” 

The case of Dunham vs. Dunham, 162 Ill. 589, a well 
considered and exhaustive opinion, is also in point. 

In Ditson vs. Ditson, 4 R. 1. 87, an old case frequently 
cited with approval in the later reports, it w*as held 
that: Jurisdiction over the petitioning party alone as a 
citizen of a state is sufficient, by the general law, to give 
jurisdiction to the courts of the state to divorce such 
party upon such notice, personal or constructive, to the 
other party to the marriage sought to be affected or 
dissolved wiiether such party be present in or absent 
from the state, as is possible or customary under the 
circumstances, and that a decree of divorce granted by 
the courts of a state having jurisriction over the pe¬ 
titioning party as a citizen of the state is, by Article 
IV, Section 1 of the Constitution of the United States, 
followed in all of the States. It further held that al¬ 
though, in general, the domicile of the husband is the 
domicile of the wife, yet if he be guilty of such act or 
other dereliction of duty in the relation as entitled her 
to have it partially or totally dissolved, she may estab¬ 
lish a separate jurisdictional domicile of her own. 

At page 107 of the opinion of the Court used the fol¬ 
lowing pertinent language: 

“By Article IV, Section 1 of the Constitution of 
the United States, full faith and credit shall be 
given in each state to the public acts, records, and 
judicial proceedings of every other state. As it 
has been construed by the highest authority to give 
in every other state the same effect to a judgment 
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or decree of the state court that it has in that in 
which it is rendered or passed, no serious injury 
can be done to the subjects of our judicial admin¬ 
istration by the errors or mistakes of other courts 
with regard to our jurisdiction. * * * Although 
as a general doctrine, the domicile of the husband 
is, by law, that of the wife, yet, when he commits 
an offense, or is guilty of such dereliction of duty 
in the relation, as entitles her to have it either par¬ 
tially or totally dissolved, she not only may, but 
must, to avoid condemnation, establish a separate 
domicile of her own. This she may establish only 
when deserted or compelled to leave her husband. 
Necessity frequently compels her to establish in 
a different judicial or state jurisdiction than that 
of her husband, according to the residence of her 
familv or friends. Under such circumstances, she 
gains, and is entitled to gain, for the purposes of 
jurisdiction, a domicile of her own.” j 

i 

■ 

In conclusion, it is respectfully submitted that it hav¬ 
ing been determined that the plaintiff was the innocent 
party and living separate and apart from the defend¬ 
ant without fault upon his part, he was in law entitled 
to acquire a separate domicile from that bf his wife; 
that by reason of her being the party at fault his new 
domicile became, in law, her domicile, she; in contem¬ 
plation of law, being constructively within the State of 
Virginia; that the plaintiff became a bona fide legal 
resident of the State of Virginia, and as such became 
entitled to sue for an absolute divorce in that State; 
that the Virginia Court, being a court of general juris¬ 
diction, possessed jurisdiction of the subject-matter, 
namely divorce, and jurisdiction of the parties, both 
plaintiff and defendant, the plaintiff by reasjon of actual 
bona fide legal residence within the said State, and of 
the defendant by her constructive presence within the 
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State by reason of her misconduct; that the decree dis¬ 
solving the bond of matrimony entered by a court hav¬ 
ing jurisdiction both of the subject-matter and of the 
parties is entitled, under the Constitution and the Re¬ 
vised Statutes of the United States, to full faith and 
credit in every other State; that it was entitled to such 
faith and creclit by the court below and that, therefore, 
the court below erred in denying the prayers of the pe¬ 
tition and motion filed by the plaintiff on the 30th day 
of December, 1929, in refusing to vacate, set aside, or 
modify its decree of October 29, 1925, in holding that 
the absolute divorce obtained by the plaintiff, appellant 
herein, did not relieve the plaintiff of further obliga¬ 
tion to support the defendant or to comply with the 
decree of October 29,1925, in holding that the absolute 
divorce obtained by the plaintiff from the defendant 
did not furnish any ground for setting aside or modi¬ 
fying the decree of October 29, 1925, respecting main¬ 
tenance in said decree awarded to the defendant, and 
in signing the order dated April 25, 1930. 

Respectfully submitted, 

Wilton J. Lambert, 

R. H. Yeatman, 

George D. Horning, Jr., 

Attorneys for Appellant . 


48 



